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A public hearing of the Assembly Interim Committee on 
Criminal Procedure, was convened at 10:00 A.M., Tuesday, July 19, 
1960, in Room 2170 of the Capitol Building, Sacramento, California, 
Assemblyman John A. O'Connell, Chairman, presiding. 


CHAIRMAN O'CONNELL: Ladies and Gentlemen, this is a 
hearing of the Assembly Interim Committee on Criminal Procedure. 
The subject of our inquiry today is the- Indeterminate Sentence Law. 
The Committee in 1959, was considering AB 1958, introduced by my- 
self, the effect of which was to require the Adult Authority to 
fix a term wherever the prisoner was convicted of a crime, for which 
an indeterminate sentence is provided in the Penal Code, within 1 
year after his conviction. After hearing certain witnesses during 
the regular session in 1959, the Committee referred the Bill and the 
subject matter thereof to this Committee for interim study. We don't 
propose today to limit ourselves to the precise question of whether 
the sentence should be fixed within a particular period of time. I 
think that there are many of us, I am sure I can speak for myself, 
who are a little fuzzy on how the Indeterminate Sentence Law works 
and I think it would be helpful to us to hear from the various wit- 
nesses who want to testify as to just how the law works and as to 
whether or not it has been working fairly and satisfactorily and if 
not, what changes ought to be made, whether they are changes that 
take the form of AB 1958 or some other changes. I think we have 
the Vice-Chairman of the Adult Authority here, Mr. Cletus Fitzharris. 
We will call him as our first witness and have him first explain to 
us in a general way just how the Indeterminate Sentence Law works. 


For the benefit of you who may not know all the members of 
the Committee, I would like to introduce them to you at this point. 
On my left is Assemblyman Bruce Allen, San Jose, Committee Secretary, 
Miss Maxine Moore, our Committee Consultant, Mrs. Pamela Thompson and 
on her right, Assemblyman Nick Petris from Alameda County. Assembly- 
man Bane just stepped out for a moment, he is from Los Angeles County. 


Alright Mr. Fitzharris, could you just in a sort of narra- 
tive fashion tell us the origin of the Indeterminate Sentence Law 
in California and what it is designed to do? 


MR. FITZHARRIS: First of all Mr. Chairman, I want to 
thank the Committee for giving us an opportunity to get into some 
explanation of our procedures and practices at the Adult Authority. 
We have too little opportunity to put this message across and there- 
fore we welcome the opportunity here. 


I don't know as I can give you the historical background 
of the Indeterminate Sentence Law precisely, and it is difficult to 
know just where to start because I don't like to insult the intelli- 
gence and the background of the members of the Committee by being 
too fundamental in an explanation. However, I am sure that everybody 
recognizes that the Indeterminate Sentence Law was adopted by the 











legislature for the purpose of permitting a central agency of 
some sort to examine each case of a man sent to prison under a 
felony conviction for the purpose of having some determination 
made as to his term and secondly, of whether part of that term 
might be served in the community on parole. This term and parole 
of course, is determined within the range of the statutory mini- 
mum and maximum. In California we had originally this function 
being performed by the Board of Prison Directors. Some place 
along in the 30's I think it was, there was a board created, a 
Board of Prison Terms and Paroles. Then under the Prison Re- 
organization Bill of 1944, the Adult Authority was created. At 
that time there were three (3) members and we are now seven (7). 
The increase of membership, of course, has not kept pace with 

the increase in prison population and the workload, but they are 
working out other devices whereby we handle the job. The theory 
of course, behind the Indeterminate Sentence Law is the equitable 
treatment of the felon. 


Not knowing what would be wanted at this committee 
hearing, we did get some information to review some things. As 
an illustration of how the administration of this sentencing proce- 
dure gets kind of out of hand, we reviewed the hearing held by the 
Federal House of Representatives in the hearing on a Bill which 
established, a couple years ago, the use of the Indeterminate 
Sentence Law by the Federal Government. I was very intrigued by 
the examples submitted by the Director of Prisons, Jim Bennett, 
showing the inequity of sentencing procedures from one section of 
the country to another and by, I guess he didn't break it down by 
judges in their particular interest in their particular trends of 
reference, but some of these cases are cited and I don't suppose 
it would serve any purpose at this point to bring them out. But 
for instance, he has lined up the two (2) cases, and we have the 
details here, two (2) cases of similar type offenses. In one in- 
stance, a postal violation, the sentence was three (3) years and 
six (6) months. Another offense of postal violation, twenty-four 
(24) years. To bring it a little closer, what our function is, 
forgery, one man received one (1) year and a day and another man 
received ten (10) years with five (5) years of probation to follow. 
Another case of forgery, these are transporting forged securities 
inter-state, one got four (4) years and another got thirty (30) 
years and so on through this whole thing. The Federal Government, 
in the act under discussion, finally did adopt at least 4 modifica- 
tion of the Indeterminate Sentence Law. 


Do you want me to go into how it operates in California? 


CHAIRMAN O'CONNELL: Yes, first of all, the Indeterminate 
Sentence Law applies to both males and females, does it not? 


MR. FITZHARRIS: Yes sir. 











CHAIRMAN O'CONNELL: But the Adult Authority is concerned 
only with males. 


MR. FITZHARRIS: Only with the males. The same function 
is performed by the Board of Trustees at Corona. That is a separ- 
ate Board we cooperate and we work together in policy law. 


CHAIRMAN O'CONNELL: Do all incarcerated female felons 
come under the jurisdiction of the Board of Trustees at Corona? 


MR. FITZHARRIS: That's right. 


CHAIRMAN O'CONNELL: So the policies of the Board of 
Trustees are about the same as those of the Adult Authority? 


MR. FITZHARRIS: Yes, very parallel. We sometimes have 
diversion in various areas but for the most part I would say we 
are very Similar. I know of no place where we deviate grossly. 


CHAIRMAN O'CONNELL: Would you say that most felons con- 
victed in this State come under the Indeterminate Sentence Law? 


MR. FITZHARRIS: By definition of course, a felon is one 
who gets in the penitentiary and once they make the State Prison, 
then they do come under our jurisdiction. 


CHAIRMAN O'CONNELL: Are there certain crimes however, 


other than capitol crimes, where the sentence is fixed by statute 
and are exceptions to the Indeterminate Sentence Law? 


MR. FITZHARRIS: I think only one, which is Section 209 
of the Penal Code, which provides for life without the possibility 


of parole. 


CHAIRMAN O'CONNELL: When we talk about the Indeterminate 
Sentence Law and the person who will be subject to it, we are talk- 
ing about almost everybody who is convicted of a felony. 


MR. FITZHARRIS: Practically everybody. I think perhaps 
out of the nearly 20,000 male prisoners we have in California in 
the Department of Corrections, there may be as many, certainly 
less than 50, between 25 and 50 people who aren't eligible for parole. 
This excludes of course, condemned people. 


CHAIRMAN O'CONNELL: Mr. Allen. 


ASSEMBLYMAN ALLEN: Procedural question, are we meeting as 
a subcommittee? 


CHAIRMAN O'CONNELL: No. 
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ASSEMBLYMAN ALLEN: Is there a quorum here? 
CHAIRMAN O'CONNELL: No there isn't. 


ASSEMBLYMAN ALLEN: I don't think we have any right to 
proceed unless we proceed with the subcommittee or else wait for 
a quorum of the full committee. 


CHAIRMAN O'CONNELL: You have noted the absence of a 
quorum and you have that right Mr. Allen. 


ASSEMBLYMAN ALLEN: I don't want to stop the hearing, but 
I wish you would declare for the record that this is a subcommittee 


just to-- 


CHAIRMAN O'CONNELL: Alright, the record will show that 
we are functioning, at least until such time as we have a quorun, 


as a subcommittee. 


ASSEMBLYMAN BANE: I am interested in the philosophy in- 
volved in the Indeterminate Sentence Law. We have defended certain 
legislation because, or opposed certain legislation because it would 
interfere with the Indeterminate Sentence Law and it would make sen- 
tences mandatory, and the reason that our committee's opposed it 
is because we feel that the Judge who sits in on all the testimony 
and views the Defendant and that he's best qualified to determine 
the culpability of the criminal and a Judge *** 

Isn't he in a better position to determine the sentence than the 
State is after they just look over the transcripts? If we don't 
want a variance in the length of the sentence in the State Assembly, 
we should establish the law and in the law establish the length of 
the term each person should serve. On one hand we talk about giving 
the Judge the right to determine the culpability and the Indetermin- 
ate Sentence Law takes the other extreme and says that the Judge 
shouldn't have this right to determine the culpability. Now, if we 
are not going to allow the Judge to determine the culpability, then 
maybe the State Legislature should set down real tight laws as to 
how long the sentence should be. How do you justify this*** of 

the Indeterminate Sentence Law and yet our great drive to protect 
the Judges right to judge and fix the sentence? 


MR. FITZHARRIS: Well, I don't think that there is any 
question in anybody's mind about the Judge's right and his duty to 
determine the culpability and also the Judge should, I asame have 
some responsiblility for the determination of possibly some of the 
degree of culpability such as, whether it is murder lst, murder end, 
manslaughter, burglary lst or burglary 2nd and this in light of all 
the information before him at the time. 


The philosophy behind the Indeterminate Sentence Act as I 
see it, is that after a period of study by the prison people and a 
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period of observation and a period in which there is an oppor- 
tunity for the inmate to bring about some changes in himself, 
that a Board or an Agency is in a position to view the total 
picture. Now there is no question in the minds of the members 
of the Adult Authority about the culpability of the individual. 
We don't, and we repeatedly tell the inmates, that we can't go 
behind the judgement of the Court and we must accept the facts 
as they are presented to us by the Court. If there is any 
change to be made in those facts or evidence, then this must be 
done through the regular channels of the Court. 


In addition and over and above the actual details of 
the offense, there are many things involved in the understanding 
and the judging of the personality factors and the physchological 
factors involved in the motivation behind the crime, and these 
are the things that we are able to at least get some glimmer of 
after they have had a period of observation and a period of 
testing and measurement and then observation to have available 
as much information as we can possibly get about this man, not 
only from the criminal standpoint but from the personality stand- 
point. We frequently see people who have been in prison a rela- 
tively short period of time who have made a very exceptional 
adjustment and who probably should be released, or could be re- 
leased safely to the community. 


CHAIRMAN O'CONNELL: How about the people who don't 
need any adjustment at all? 


MR, FITZHARRIS: Well, we presume then that the Court 
would have recognized this and granted probation. 


This particular case intrigues me. I want to just tell 
you briefly about it. One of the most personable young men that 
I have run into in some time appeared before us a while back. 
He was involved in every constructive activity that the prison 
offered. He was in group therapy under the psychiatrist, he was 
going to school, he was in Alcoholics Anonymous and he was learn- 
ing a trade, he was just doing every dog-gone thing you could 
possibly ask of a man. He was going to church. He had excellent 
recommendations, his behavior, he was just a model sort of a guy 
and when you talk to him, you say well here's somebody's kid brother, 
the kid next door and a real clean cut American boy. On the other 
hand, he was convicted of the sale of narcotics and he was a pretty 
big time operator. He was supplying his own habit and also living 
in luxury a small amount. It so happened he was married to, and 
the furnisher of narcotics to a very famous person and this kind 
of makes him a marked man. He had been taking some treatments in 
a private agency in Los Angeles, trying to get away from the narco- 
tics habit quite some time prior to his being arrested and had 
been off of narcotics for a couple or three months. The doctor 




















who was carrying on these treatments and many others wrote in 
on his bhalf and for a narcotic addict, I think he had proba- 
bly the best chance of anybody I have ever seen. And yet, on 
the other hand he had a statutory minimum of five (5) years and 
there isn't anything you could do about that, even if it wasn't 
for the fact that he is quite a public interest case. This is 
the kind of person who may have been, if it were not for maybe 
the, I guess no Court in California would have granted proba- 
tion to this person in view of his crime, but in view of the 
progress he has made in the year and a half that he has been 
with us, he certainly is going to be a fine candidate for re- 
lease some day. Just how soon I don't know, but he is certain- 
ly working on it. On the other hand I think a couple months 
ago at Folsom we had a -- 


ASSEMBLYMAN ALLEN: May I interrupt right here? I 
have one question about that last case. Don't you have an 18 
month minimum in which you could release that man you just told 
us about? 


MR. FITZHARRIS: 20 months. Yes, we could release him 
in 20 months. On the other hand there is-- 


CHAIRMAN O'CONNELL: Mr. Bane has another question. 


ASSEMBLYMAN BANE: There's a five year minimum and 
yet you release him in 20 months? 


MR. FITZHARRIS: He may be paroled. He must have a 
five year term, but the law provides that he may be paroled at 
one-third of that, if the Board so desires. 


ASSEMBLYMAN BANE: I see, then the minimum sentence 
that we set by the legislature could be 20 months, could be 2 
years in prison and then 3 years on parole. 


CHAIRMAN O'CONNELL: The minimum is actually served, 
but 20 months is served in prison and the balance outside on 
parole, 


MR. FITZHARRIS: This Folsom man now for instance, he 
was arrested as a several time loser on charges of violence. He 
has now completed about 4 and one-half years at this point. I 
think he had about 4 years and 4 months to do, already finished 
on a charge of ex-convict in possession of a gun. His prison 
adjustment had been terrible, he had been a problem. He had 
made no effort to rehabilitate himself or take advantage of any 
of the institutional opportunities and he just laughed at us. 

He said, do 8 more months and you can't hold me, I'm finished, 
finished the maximum. So these are two extremes of kinds of 
people that we try to handle within the framework of the Inde- 
terminate Sentence Law. It is not on the actual offense itself, 
bit on the individual. There are frequently people that make 






































terrific gains and terrific changes in prison and this could 
not of course be recognized, the Judge would have no way of 
knowing what this man is going to do. It would be just a 

guess, an educated guess because of his experience and back- 
ground. 


To further illustrate the feelings of the Board, 
we tend to not set any term or any parole until we can see the 
whole picture, the end of it. A man may be denied action on 
several occasions until the Board feels that this man has pro- 
gressed far enough that they can predict how he is going to go 
the rest of the way. Instead of setting his sentence early in 
the incarceration and guessing as to how he might adjust, we 
prefer to see him perform and to illustrate that he can adjust 
and will adjust and can prove himself and will prove himself. 


CHAIRMAN O'CONNELL: Now this brings up the subject 
matter of AB 1958. The complaint of some inmates of State 
Institutions is that they would like the certainty of having 
their sentence fixed earlier than sometimes is the case. I 
think AB 1958 required that the sentence be fixed in one year 
and the Adult Authority objected to that and I presume, I think 
I recall that the basis of the objection was that there were 
many who are not ready. You don't have a sufficient book on 
everyone to fix a sentence that early, although in many cases 
you would. I presume that the Authority would still oppose 
AB 1958 if it were introduced in the same form at the 61 session. 
Do you think that would be true? 


MR. FITZHARRIS: Yes, I think so. We feel that we 
would like to be able to look back on more of the history of 
this individual and to predict what he is going to do in the 
future and to see a man who has actually performed. He has 
set out to educate himself for instance, at the end of the 
first year he may have been all enthusiasm and hope and en- 
rolled in school and he has been going to church, alcoholics 
anonymous and he has been doing a lot of things. But, all too 
frequently, and this used to happen, this term used to be set 
very early in a man's incarceration, say the first year, but 
then just kind of lay back on the oars and don't continue to 
progress and on some occasions, even now, we have to take a 
parole date because a man has stopped doing all the things that 
were constructive and say, "I have it made now.’ "I don't have 
to do anything more.’ On the point of the inmates feeling that 
they would like to have their time set, I find that this isn't 
quite true. Lots of time they say,'Well if you'll just set my 
term so that I will know what the end of it is:' If it is robbery 
lst where there is a life maximum, I:ll say,'Well would you like 
us to set it at 50 years and you will know what the end is?" The 
answer is, "No I would not like that." "Would you like us to set 








it at 25 years?""No I wouldn't like that.’ "Would you like it set at 


10 years ?"and by this time we are getting a little warmer. They 





don't want it set, they want it set where they want it. 


CHAIRMAN O'CONNELL: They want it set at no higher than 
the average. I suppose most of them after a short time in prison, 
know what the average is. 


MR. FITZHARRIS: Yes, everybody has to have less than 
the average of course. I don't know how we would get enough high 
sentences to make an average if we would give them their choice. 
You can understand that, if you have ever served a long time in 
the hospital or in the service or something, you are always looking 
forward to that day, and if the doctors or the commanding officer 
would just tell you when you're going to be released, that would 
relieve your mind. But if it is off a couple of years, this 
wouldn't be much help, 


CHAIRMAN O'CONNELL: Very often, where a man has a fam- 
ily, it is a great comfort to the family to have the certainty of 
knowing when the absent member is going to return. 


MR. FITZHARRIS: Yes, that is very true. I can under- 
stand that point, but on the other hand, I'm of the conviction 
and I am sure that each one of the other members of the Board, 
that by and large, we can release people sooner by doing the way 
we are doing than we can if we had to at the end of the first 
year, predict something three or four years away and try to guess 
what the man is going to do. From the negative standpoint, any 


disciplinary action, anything that would cause for removal of a 
parole date would have the opposite effect upon the family and 
the loved ones on the outside. So it is a two edged sword sort 
of. 


Mr. Chairman, perhaps if I gave the Committee some little 
background of what happens to a man in prison, or is the Committee 
all familiar with the procedures, the Guidance Center and so forth? 


CHAIRMAN O'CONNELL: No, I am sure that we are not. 
We would like to have as much background as we can get from you 
on it. 


Before you start that, I would like to introduce a mem- 
ber who has just arrived, Assemblyman Louis Francis from San Mateo. 
You may go ahead now Mr. Fitzharris. 


MR. FITZHARRIS: Well, the statute provides that the 
convicted felon be delivered to the Director of Corrections, 
place designated by the Director of Corrections. He has designat- 
ed two Reception Guidance Centers, one in the South and one in 
the North. ‘The one in the South being located at Chino as a 
separate institution. 


CHAIRMAN O'CONNELL: We took a trip down there a few 





weeks ago. 


MR. FITZHARRIS: The second one is a part of the Insti- 
tution at Vacaville. All those committed from Southern California 
are delivered to Chino and those of Northern California are deliver- 


ed to Vacaville. 


While they are in the Guidance Centers some six to 
eight weeks, the staff of psychologists, sociologists, vocational 
counselors, educational counselors, vocational training instructors 
and athletic evaluators, that's not quite a good word, but in 
addition to being an athletic instructor, they make some evalua- 
tion of this man's physical abilities and so forth. These pro- 
fessional people, and psychiatrists of course, all study each in- 
dividual from his own viewpoint and his own frame of reference. 
The sociologists for instance, undertakes to get all the signifi- 
cant information that can be possibly gathered about this fellow 
within the framework of what we can do. A series of questionnaires 
have been developed which are mailed out to parents, the wife, 
the most friendly relative, employers, school teachers, anybody 
that we know of where we can get some information about the indivi- 
dual. Quite detailed questionnaires, if properly filled out, can 
furnish a lot of information that we didn't have before and then 
of course, this is supplemented by several rather intensive inter- 
views with the individual, checking facts against the questionnaires 
and so forth. The psychologists conduct a very extensive battery 
of psychological and personality tests that not only give us the 
intelligence of the individual, but they give us something of his 
personality make-up and predict, to some extent, how he can and 
will perform, or should perform. The educational people can con- 
duct educational tests and peg him at certain grade levels, make 
certain recommendations as to what he might pursue and how he 
might go about it. The vocational people do the same thing. The 
psychiatrists evaluate the individual in certain instances. This 
is not done in every case, but in cases where there is violence 
involved in the crime or in the history, where there are sex 
offenses and so forth. The psychiatrists review all those cases. 
The staff compiles this complete summary of information which may 
be a 10, 12 or 15 page document. Meanwhile, the Records Officer 
is compiling the statement of the offense which is taken from 1203.01. 
Statements are submitted by the judges and district attorneys, pro- 
bation officers and so forth, and we try to get a fair statement 
of the actual offense for which the man was committed and of course 
his FBI record is included and his prior prison terms are detailed 
and something of his adjustment during those times. 


CHAIRMAN O'CONNELL: May I interrupt? The Committee 
was out a Chino as I said, a few weeks ago, and we visited the 
Reception Center there and witnessed the initial interviews of 
a number of prisoners who had just arrived at the Center. Each 
man was interviewed by a three-man Board and the record of each 
man was before the Board when the questioning took place. The 























questioning was limited to some pretty general questions, at 
least it seemed to me that the questions were general. The 
whole interview took about five minutes per man. On the 
basis of the information ©l\icited, the man was assigned to 
a prison. Based on his piior record and based on his offense 
and the Board's evaluation of the man in his oral interview, 
the man was either assigned to minimum security prison at 
Chino or to some other institution in the Department of 
Corrections. It seemed to me that the interview was so brief 
and the questions were so general that no real effort was made 
to fairly evaluate the man as to where in the system he should 
be placed. Is there something more that we didn't see? Is 
there some interviewing that goes on other than that that we 
witnessed? 


MR. FITZHARRIS: From the description, I presume that 
this was when they were making a final disposition of the case, 
when they were about ready to move him to another facility? 


CHAIRMAN O'CONNELL: Well, on the basis of the inter- 
view, the three members of the Board conferred with one another 
and one man said, well, I think we ought to send him to Chino, 
and then the other members concurred and that was that. 


MR. FITZHARRIS: Well, this of course, was not their 
first contact with the individual probably. 


CHAIRMAN O'CONNELL: I think it was the first contact 
of those particular individuals. 


MR. FITZHARRIS: Ordinarily, what we used to do was to 
have the sociologists, psychologists and vocational counselor 
and maybe the psychiatrists sit down with the individual and on 
the basis of what we had already gained from him through inter- 
views and tests, then make this decision. The interview might 
be very short, but you had already seen-- 


PAMELA THOMPSON: While the gentlemen were touring 
the section in the back where the maximum security was, I was 
looking at some of the records that were compiled on these 
prisoners and I found that, I believe it would be in this folder 
that you're talking about that the men had before them, that 
these recommendations were made already by the people who had 
previously studied them. These were the folders that were sub- 
mitted to these men, with recommendations already in them and I 
assume they would more or less go along with that. 


MR. FITZHARRIS: Yes. Each staff member who deals with 
the individual concludes his statement or his write-off describ- 















ing the individual by making some recommendations as to what insti- 


tution he should go to. So, if they hadn't seen them, they had 
the thinking of their colleagues who had seen this man over a 
period of nearly two months. 





CHAIRMAN O'CONNELL: That may be. It would seem to 
me that when they made this final determination that they were 
doing it without reference to some prior recommendations that 
might have been made by someone because they didn't refer-- 


MR. FITZHARRIS: They didn't read the file before them? 


CHAIRMAN O'CONNELL: Well, they had a file but the man 
who suggested that the prisoner go to Chino didn't say that he had 
this background which made him think that this was the place for 
the man to go. 


MR. FITZHARRIS: I can understand that you-- 


CHAIRMAN O'CONNELL: It seemed to be on the basis of 
the questions and answers put in the short period of about five 
minutes. 


MR. FITZHARRIS: Did they each have a folder ao not? 
CHAIRMAN O'CONNELL: I think each one had a folder. 


MR, FITZHARRIS: I think sometimes the people who sit 
with the Adult Authority and incidently, before I forget it, I 
would like to invite the Committee as a whole or as individuals to 
come and sit with the Board at their convenience at one of the 
Institutions, it would be a very interesting experience, I am sure. 
But sometimes the Adult Authority in hearing cases, we work to- 
gether so closely, we know each other's thinking, we have executive 
meetings where we kind of have a meeting of the minds on particular 
items in terms of what type of sentence should be assessed to cer- 
tain kinds of things, but when the man has had his hearing and 
leaves the room, sometimes we don't even say anthing to each other. 
Even the staff around know from the questioning and from the re- 
cord and so forth, that it means this guy is denied. I suppose 
to the onlooker to stop, and we should stop and explain why we 
have come to this decision and probably give some evidence as to 
why. Ordinarily, we don't have guests that need this kind of ex- 
planation, but I suppose it could be said of us sometime by the 
people who don't see behind what we are doing, that the decision 
is a pretty cursory thing. I am sure that there is due cogni- 
zance given to ail the factors involved in the assignment of men 
to the different institutions, because as we go around to all 
the adult male institutions, we find by and large the classifica- 
tion committees, classification work assignment of men to various 
institutions is working very well. Of course, Director McGee 
has people on his staff who must approve the decision that was 
made there. 


CHAIRMAN O'CONNELL: I wasn't implying that it doesn't 
or hasn't worked out. It was more in the nature of satisfying 
my curiosity about it. If you have a good deal of experience 
in re? I am sure that perhaps you have this extrasensory per- 
ception. 











MR, FITZHARRIS: I don't think that we can rely on that 
very much because that can fool you. I think they have a body of 
pretty substantial information that they are depending on and I 
am sure that they have much more knowledge ‘han they seem to have. 


After all this information is compiled, the staff sits 
and recommends not only what institution the man should be assign- 
ed to, but what kind of a program should be geared to this indivi- 
dual so that he can bring about desirable changes. This is then 
made a part of the record and it is something that we can check 
back on two or three years later to see what this man's potential 
was and what he said he was going to do and what he has done. So 
it is a check against the staff conclusions in the file at the 
time of the actual Adult Authority hearing. So we have this device 
of evaluating. 


CHAIRMAN O'CONNELL: You don't think that it is possi- 
ble for very many inmates to simulate an adjustment that really 
isn't there? 


MR. FITZHARRIS: Oh, indeed. 


CHAIRMAN O'CONNELL: This is one of the complaints that 
I've heard about the Indeterminate Sentence Law, that it tends to 
favor the con artist. The fellow who does not express himself 
very well may not seem to have made the adjustment which would per- 
mit the determination that he should be returned to society. 
Whereas, the fast talking, clever fellow can make it appear that 
he is truly sorry for what he did and that he is a good risk, he 
will go straight, he will no longer offend against society and 
therefore, he gets out of it sooner than this other fellow. 


MR. FITZHARRIS: Well, I wouldn't say that we haven't 
been fooled. I will say that we do see through a great majority 
of them. Of course, this comes from dealing with them over a 
period of years and I think, I am sure that they would have a 
hard time fooling Clint Duffy, because he has been working with 
these people most of his adult life. Erv Lester has been with 
the police in Los Angeles with juvenile work in his beginning 
and on the Board fourteen years. I don't guess too many people 
fool him. Fred Finsley has been in the work a long time and I 
am just about to complete my twentieth year with the Department 
of Corrections in various capacities, so that we have had a little 
chance to study and know these people and we are not quite as 
gullible as they might think, I might say this, that in my 
opinion, more people have talked themselves out of paroles than 
have talked themselves into them because you don't have to be too 
terribly smart to spot some of these guys that are strictly phonies 
when you have all their life history before you. 


Well, to one more step on the information that we have 





pefore us. At the time of the hearing, let's say, when a man is 
transferred to an institution, then the staff begins to observe 

him. The housing unit officer submits a report on a six months 
basis. Thre work supervisors submit reports not only on the 
quality-quantity attitude and suitability of his work, but comments 
about the way ne gets along. Such things as use of profanity and 
that type of thing can be entered into this comment that they want 
to put in it. The chaplains submit reports. The educational 

people submit reports. Each institution has some kind of manage- 
ment for keeping some kind of a record on Alcoholics Anonymous or 
Narcotics Anonymous or whatever the case may be in these different 
other groups like some institutions where they have speaker's 

clubs and that type of thing. So we have the benefit of the staff 
observation over a period of a year or two years, whatever the case 
may be. This is compiled then by trained persons into a couple page 
summary of the institutional adjustment and this we have before us. 
We have the central file available which we can call on if we desire 
and this file contains all the information that we have compiled and 
sometimes it is quite a thick file. So that we have a lot of infor- 
mation before us that we can-- 


CHAIRMAN O'CONNELL: Who has the ultimate responsibility 
in the institution for deciding whether the evaluation of the in- 
mate is correct? 


MR. FITZHARRIS: Well, there is a series of personnel 
called Classification Officers. They go to Classification Officer 
1, 2 and 3, and the 3 is the Supervisor. In most institutions the 
work is done by the Classification Officers 1 and 2, and the grade 
3 should be doing some of the review and the grade 2 should be do- 
ing some of the review. Unfortunately this is not done as much as 
we would like to have it done. We have been trying to get as high- 
ly trained people on that job as we can get, and we have had some 
very well trained people, but the employment market being what it 
is and the salary being what it is, we have a hard time keeping 
those positions filled with competent people. In some institutions 
in isolated places they have a hard time even employing them. It 
is a regular Civil Service employee of the institution and his 
work is subject to review. 


CHAIRMAN O'CONNELL: I suppose everybody who had to do 
with the inmate while he is in prison makes some kind of report 
as to what the man is doing, what they observe of his conduct, 
but that ultimately the Warden or the Chief Executive Officer of 
the institution is responsible for the recommendations that are 


made to the Authority. 


MR. FITZHARRIS: We don't encourage them to make recom- 
mendations particularly. 


CHAIRMAN O'CONNELL: ‘They make an objective report. 





MR. FITZHARRIS: We like to have that report objective. 
I think one of the things that we would like to try to get some 
day in the far distant future, would be to have some way that you 
can get some kind of reporting from the men who work daily with the 
inmate. For instance, the shop foreman or the men in industry, to 
find out all he knows about this guy. He can check a few marks on 
a sheet and maybe make occasionally a comment, but so many of these 
things, there might be a lot more information a fellow has that 
would be helpful to us, but it is still in the mind of this person 
down on the lower level who hasn't been able to communicate it, 
who hasn't the time or maybe the ability. 


CHAIRMAN O'CONNELL: Would it be a fair statement to say 
that the essential problem of the Authority is to make the deter- 
mination whether a man should be returned to society, based ex- 
clusively on whether he is a good risk for return to society? 


MR. FITZHARRIS: I'm not quite sure I understand. 

CHAIRMAN O'CONNELL: Isn't the sole goal in this to deter- 
mine at which point a man should be released to society? Isn't that 
the whole theory of the Indeterminate Sentence Law? 


MR. FITZHARRIS: Yes sir. 


CHAIRMAN O'CONNELL: And you have to consider all of these 
things, the crime that was committed in the first place, its nature, 


the other crimes, if any, the man committed before he came to you, 
his conduct while in prison, then you make your determinations whe- 
ther he should be released. Thereshould be no other consideration 


that would influence your judgement. 
MR. FITZHARRIS: That is right. 


CHAIRMAN O'CONNELL: Political pressures should have 
nothing to do with it. 


* MR. FITZHARRIS: May I say this for the record, that in 
my nearly five years on the Authority, there has been absolutely 
no pressure of any kind from any official agency of the State 
government. 


CHAIRMAN O'CONNELL: How about public opinion generally, 
does that ever influence you? 


MR, FITZHARRIS: Yes, I think this has to influence us. 


CHAIRMAN O'CONNELL: Every once in a while I read in the 
newspapers about a person who had been released on parole and he 
has committed some horrible crime now and the newspapers will 
occasionally editorialize and criticize the Adult Authority for 
having released this man when everyone knows that he should have 
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been left in prison. This amounts to a certain amount of hind- 


sight and this is a problem with the Adult Authority, isn't it? 


MR, FITZHARRIS: I must make myself clear on that point. 
If the Adult Authority is being criticized for some action that. 
releasing the wrong person he gets into trouble, we don't pull in 
our horns and say,"alright we are not going to release anymore of 
that kind of people." We try to call our shots as we see them by 
the individuals and we take our lickings on the ones that we fail 
on. We have a very serious case in Los Angeles that you may have 
read about. There has been a murder committed by a parolee and 
we're certainly not going to stop paroling the people who are in 
on the kinds of crime that he has been in on just because he has 
done this. His problem is his own problem and the problems of 
these other people may be entirely different. From that stand- 
point the public opinion doesn't affect us. I was thinking more 
in terms of, for instance, the increasing concern about the narco- 
tic problem in California, particularly in Southern California and 
the excitement that is going on down there and this kind of thing. 
I think that we have to feel this. We, in the last analysis are 
supposed to be acting for the people of the State and in dealing 
with these various problems, if we didn't take into consideration 
the public policy angle of the thing, I suppose that most murder 
lsts could be released at the end of their statutory minimums, 
seven years, because by and large these are our best prisoners and 


our best parolees. 


CHAIRMAN O'CONNELL: That brings up another question I 
was thinking about. I had occasion to talk with a person who served 
in a lst degree murder sentence. The statutory minimum as you point 
out is seven years. I was told by this person that they never let 
anybody out in seven years, that the minimum for practical purposes 


is something like nine years. Is that correct? 


MR. FITZHARRIS: Roughly, except that he was a little 
optimistic. Ordinarily our procedure is, we review each case when 
he has his statutory minimum in seven years, with the idea that if 
he is such a person or could be paroled in seven years, we could 
get him out very soon thereafter. However, in the ordinary murder 
lst case, we put him over three years until he has ten years serv- 
ed. It is kind of cruel and inhuman to keep bringing him back year 
after year if you know you are not going to be able to release him. 


CHAIRMAN O'CONNELL: Surely there must be some people 
serving time for lst degree murder who are adjusted, who are, as 
nearly as anybody can tell, a good risk to send back to society 
at the earliest possible moment after the statutory minimum has 


been served. Wouldn't you say that was so? 


MR. FITZHARRIS: Yes I would say that there are probably 


more murder lsts ready for release, that is emotionally, and 
would be better risks at the statutory minimum than any other crime. 





CHAIRMAN O'CONNELL: Then why arbitrarily make them 
serve an extra three years? 


MR. FITZHARRIS: This is again the sentiment of the 
public. If we started releasing all murder lsts at seven years 
or eight years, we would be in some pretty hot water. 


CHAIRMAN O'CONNELL: Well, then the answer is that the 
political pressures and public opinion pressures do have a good 
deal to do with-- 


MR. FITZHARRIS: That is why I brought up this point, 
to illustrate that we do have to feel the public view point. We 
are representing the public in my opinion and that we do have to 
take cognizance of this. 


CHAIRMAN O'CONNELL: You compromise your best technical 
opinion *** with the public pressures. 


MR, FITZHARRIS: Well now, I don't like the word public 
pressures. 


CHAIRMAN O'CONNELL: Well, public opinion. 


MR. FITZHARRIS: In this particular case, public opinion 
against homicide, murders. 


CHAIRMAN O'CONNELL: The Adult Authority members serve 
fixed terms, do they not? 


MR. FITZHARRIS: Yes sir, four years. 


CHAIRMAN O'CONNELL: And they are appointed by the 
Governor? 


MR. FITZHARRIS: Yes sir. 
CHAIRMAN O'CONNELL: Mr. Petris. 


ASSEMBLYMAN PETRIS: Getting back to this narcotics ques- 
tion. What change if any has been made in the indeterminate sen- 
tencing procedure in narcotics offenses within the past two years? 


MR. FITZHARRIS: We have adopted a series of guides only 
as a mean from which to deviate one way or the other as to the 
length of term in prison and this is somewhat higher than we had 
been giving three or four years ago. Now of course, the problem 
is manyfold bigger than it was three years ago or four years ago. 
It is increasing. I guess others are better qualified to speak 
on that than I am, but the increase in the narcotic problem is terri- 
fic, particularly in Southern California. Whether or not the punitive 














approach is helpful, I don't know. We do feel that giving a man 
a little longer may break a little better his connections, his 
sources of narcotics. Secondly, it may give him some new strengths 
that he didn't have before. Actually, the physical addiction is 
only a small part of it. The psychological addiction is certainly 
a lot worse. We have added longer paroles generally. We have 
upped the parole period to as high as five years in a good many 
cases for the purpose of keeping this man under some kind of 
surveillance. If you know the narcotic addict, he is a weak, in- 
effective sort of a guy and he has to have someone to lean on, 

Even the parole agents working with them feel this drain on then, 
this dependency. The Department of Corrections has established 
these narcotic units and through these nalline testing programs 

and so forth, we feel that maybe we can control this thing a little 
better by having a little longer jurisdiction. 


ASSEMBLYMAN PETRIS: We have taken a look at just about 
all phases of the program. As the Chairman mentioned, we were down 
South a few weeks ago and we saw the newest program of all in actual 
operation. I remember in reading the transcript of the testimony 
of the Senate Committee, State Senate Committee in San Diego or 
Los Angeles in December of last year, there seemed to be almost a 
unanimous opinion among persons who differed very widely on their 
theories as to the best solution of the narcotics problem. It 
seemed that everybody, law enforcement people, private attorneys, 
judges and everyone else who was interested in the problem and who 
testified before the committee seemed to feel that one solution that 
would be helpful, one step would be to recommend to the Adult 
Authority that they increase at both ends, as you have indicated 
they have already done. First of all, increase the Indeterminate 
Sentence in narcotics cases and keep them in prison a little bit 
longer and at the other end when they are released, to keep them 
on parole somewhat longer. Governor Brown also recommended that 
in his Seven Point Program this year. That is why I was wondering 
to what extent the Adult Authority had responded to those requests. 
Of course, the ones down in the Senate Committee were not made 
officially, but the Governor's was and public pressure has been 
considerable in this area. Can you give us any idea as to specific 
changes when you say the guides have been moved over somewhat. Is 
it a matter of a few months more or-- 


MR. FITZHARRIS: No-- 
ASSEMBLYMAN PETRIS: I guess it depends on each case. 


MR. FITZHARRIS: That is the thing. You can talk about 
averages and medians and means, but this isn't very significant. 
You can get awfully far astray in trying to average out things. 
I would guess, this is purely a guess and I probably shouldn't 
guess it, but I imagine that across the Board it would be an aver- 
age as much as a year or more additional time in prison and probably 





two to three years longer on parole, 
ASSEMBLYMAN PETRIS: ‘Thank you. 


MR. FITZHARRIS: I was stumbling there for a minute. 
During the special call when there was some consideration to put- 
ing narcotics on for consideration, we were asked to appear and 
Mr. Spangler appeared with some charts that showed that we had 
released some people charged with selling narcotics to minors. 
We were challenged. This was a terrible thing that we were re- 
leasing these people who were in for selling narcotics to minors. 
We went back and dug through the files and there were ten people, 
eight of them, two of them had been released to be deported. There 
were only two that were involved with heroin, everthing else was 
marijuana. One on a heroin charge was giving a fix of heroin to 
his wife's girlfriend and all three of them were addicts. The other 
was a Mexican fellow who was selling a little narcotics and he sent 
his 10 year old boy in to get his stash out of the house and this 
was using a minor in transportation of narcotics. Actually, none 
of them were the kind of guys that we at least hear about, that 
hang around school yards trying to entice children and this is 
what I think the intent of the legislature was and also the under- 
standing that most people have. Incidently, I have never seen one 
of those kind of people. 


CHAL RMAN O'CONNELL: You have never found this legendary 
character who hangs around the school yards? 


MR. FITZHARRIS: No, the thing is the other way around, 
particularly as far as heroin is concerned. The users and the ones 
that want to use look up the sellers. They don't have to go out 
drumming up customers. 


CHAIRMAN O' CONNELL: This answer that you gave us on 
lst degree murder convicts would generally apply to all the other 
crimes in varying degrees. Would it not? That public opinion 
influences the amount of time that the person will serve within 
the institutions. 


MR. FITZHARRIS: Well, it has to. I think that's why we 
have the legislative action on the minimums. The legislature 
apparently, I would assume, reflected the attitude of the public 
and their own attitude in setting, say a five year minimum for 
robbery. This because it is a more serious crime, and a five year 
minimum for burglary lst because it is another serious crime. So 
there was apparently an intent that not the individual, I mean we 
are :in maybe a state of transition over a period of maybe fifty 
or one hundred years, going over from where it was strictly a 
punitive punishment type thing where a stated length of time in 
prison is what you got for doing this, to a point where the prisons 
or whatever will be a substitute for prisons in years to come will 
be operated on a treatment basis. Whether a man is in for a lot 
of agressive crimes or whether he is in for a lot of robberies, he 
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will be, if he is well enough adjusted as an individual, eligible 
to go out at the same time as the man who has come in convicted 
of a petty with a prior. On the other hand maybe the maximums 
will be eliminated and the professional people will be able to 
keep people who are in the petty with a prior longer than they 


do the robbery people. 


By and large, I think the crines vf violence where people 
are likely to get hurt and this type of thing is provided for in 
the law in a more severe manner than some of the crimes against 


property. 


ASSEMBLYMAN FRANCIS: Sir, in view of your statement 
that apparently the legislature had an intent by imposing this 
minimum sentence, why is it that the Adult Authority, in the Inde- 
terminate Law, releases many of them with only half that minimum 


sentence or even less? 


MR. FITZHARRIS: You are speaking now of robbery list 
degree? 


ASSEMBLYMAN FRANCIS: I am speaking now of any type of 
crime, particularly felonies. 


MR. FITZHARRIS: We never release anybody under the sta- 
tutory minimum, You see there are two things and perhaps it was be- 
for you came that we talked about it, for instance, the section on 
the vunishment for robbery lst, not less than five years, this is 
the term. Another section of the code says that a man may be 
paroled after you serve one-third of his minimum sentence, which 
in the case of robbery lst is 20 months. We seldom do, but some- 
times do parole a man at 20 months, very seldom. 


ASSEMBLYMAN FRANCIS: I see, but when they make their 
initial appearance before the Adult Authority, does the majority 
usually receive a parole, or what are the percentages? 


MR. FITZHARRIS: I don't feel I can answer that, except 
in a general way. Of course, this varies with the institutions. 
I know at Chino the last time we were down there, they said that, 
I think it was some place between 75% and 80% of the people there 
received their parole and discharge dates set at the first hearing. 
On the other hand Folsom would have maybe less than 20%. 


ASSEMBLYMAN FRANCIS: Are there any statistics available? 


MR. FITZHARRIS: These are available. I can get them but 
I don't have them off-hand. I don't believe I have them in this file. 


ASSEMBLYMAN FRANCIS: They are available though? 


MR. FITZHARRIS: Oh yes, we can get them. 
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ASSEMBLYMAN FRANCIS: I would like to receive a copy. 
I don't know whether the Chairman and the Committee would, but I 
think it is very important to find out. 


CHAIRMAN O'CONNELL: In your reports to the Governor- 
I think if we have the figures they should be broken down according 
to the various institutions. The statewide average would not mean 


very much, 


MR. FITZHARRIS: Perhaps Mr. McGee would know. Do you know? 
(Mr. Fitzharris addressed Mr. McGee in the audience) 


CHAIRMAN O'CONNELL: Mr. McGee is here. 
MR, FITZHARRIS: He may know off-hand. 


MR. McGEE: I think your Secretary has been furnished 
with a list of tables that gives all this information. 


CHAIRMAN O'CONNELL: Thank you very much. 


We won't take the time now. You can take a look at it 
Lou and if that is what you want- 


PAMELA THOMPSON: It is right in your folder where it says 
Offense and Time Served in Prison. Do you find that Mr. Francis? 


ASSEMBLYMAN FRANCIS: Yes, I have that. That is just on 
selected crimes. 


CHAIRMAN O'CONNELL: These are all the offense groups 
with more than 25 cases, 


MR. FITZHARRIS: As I understood the question, you were 
interested to know how many inmates had their time set the first 
hearing before the Adult Authority. 


ASSEMBLYMAN FRANCIS: That is right. 


MR. FITZHARRIS: I don't know as I have seen that in 
here. Maybe it is here but I am sure we can get that information. 


CHAIRMAN O'CONNELL: Mrs. Thompson has a question. 


PAMELA THOMPSON: Mr. Fitzharris, as I understand it, one 
of the basic ideas behind the Indeterminate Sentence is that the 
sentence should fit the criminal and not the crime. Is that a cor- 
rect interpretation of the way the Adult Authority would state this? 


MR. FITZHARRIS: No, I think the thing that we have just 


been talking about, I said that maybe some day in fifty or one hun- 
dred years we would be in a position to let it fit the criminal 





only, but I think now it has to be kind of an amalgamation of 
these two principles. 


PAMELA THOMPSON: For what reason? Because we are not 
yet-- 


MR. FITZHARRIS: We are not yet socially advanced enough 
to accept-- 


PAMELA THOMPSON: The thing I am trying to get at is 
whether you think we are scientifically advanced enough. 


MR. FITZHARRIS: No, I don't think so. 


PAMELA THOMPSON: Because I think there is some question 
of that-- 


MR. FITZHARRIS: No, I don't believe the social sciences 
are exact enough that we can say that we can handle it this way. 
I don't think that the taking cognizance of the crime is going to 
bring about any change in the individual either, but you can't ig- 
nore that as far as society is concerned today either. 


PAMELA THOMPSON: What I had in mind is, for example, in 
an article here by a psychiatrist, he said that "not only in the 
diagnosis of psychopath that we see confusion in the use of diagnos- 
tic labels. A study of over 800 psychiatric admissions with sever- 
al diagnostic re-evaluations of the same patient within a rather 
brief period of time revealed that 65% of those patients seen by 
more than one psychiatrist received at least two different psychia- 
tric diagnose3. There was some indication that the more psvchia- 
trists an inaividual saw, the more widely differing diagnoses the 
patient received. Several individuals in the group receiveu diag- 
nores of neurotic, psychotic and character disorder, all referring 
to the same disturbance." So I think that is something that we have 
to keep in mind in relying on the psychiatrists and I would assume 
that you would have more or less the same situation in regard to 
the other professional people. 


MR. FITZHARRIS: Of course putting a label on the parti- 
cular character disorder or mental disorder is a matter of subjec- 
tive judgement on the part of the psychiatrist and is based on his 
own orientation. Even more striking is the fact that we so fre- 
qmently find people who have had objective tests by psychologists 
and have been determined to be mentally defective and may have 
served years in an institution for such people and then later on 
the test is almost normal. 


PAMELA THOMPSON: This is something that I am curious 
about. How can you institute any safeguards to prevent this kind 
of thing? There are cases in which people have been confined for 
many years and apparently they have assumed that not only are they 
not psychotic at the present time, that possibly they never were. 
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MR. FITZHARRIS: Well, I don't know whether there is any 
value to be gained from calling it psychotic or calling it neurotic 
or what it is. The person is behaving queerly and as one psychia- 
trist said the other day "he's nuts". 


PAMELA THOMPSON: Like one of our more celebrated cases, 
Mr. Nash was cleared by two psychiatrists shortly after his first 


murder. 


MR. FITZHARRIS: This was another problem, This deals 
with, I think, the problem of what is admissable evidence in Court 
and the reliability. 


PAMELA THOMPSON: I don't see that it is. My point at the 
moment is that they can't always find these people and identify them 
correctly and I feel that it is important that we recognize that fact 
at the present time. We can't always be 100% accurate in the diag- 
nosis. Who is the defective at the present time, who may be violent 
when he is released and who will not be. 


MR. FITZHARRIS: As a matter of fact, we sometimes ask for 
a new report under a new therapist so that we will get variety of 
opinions. At Vacaville, the person who makes the report on psychia- 
tric report, signs it and then this report is reviewed in conjunc- 
tion with an interview with the inmate and concurred with or dis- 
agreed with by three or four or five other members of the staff. 
Maybe psychologists or psychiatrists or medical doctors, whatever 
it might be, but the report is reviewed. It certainly isn't an 
exact science and it does vary with the various psychiatrists and 
that is why I say it may be a long ways off before we could treat 
the criminal and not the crime, to the exclusion of treating the 
crime. 


PAMELA THOMPSON: Another thing that I understand is one 
of the basic ideas in instituting the Indeterminate Sentence is to 
make more uniform sentences for the same thing and this is why we 
don't have a judge in this part of the State and a judge in that 
part, but still have just one Adult Authority. I understand that 
sometime ago you had an experimental program for six months or so 
in which the panel consisted of one member cf the Adult Authority 
and one member of the Department or the Boara of Corrections. 


MR. FITZHARRIS: Oh yes, yes. 


PAMELA THOMPSON: Could you tell me how that worked out, 
how you felt about the success of that experiment? 


MR. FITZHARRIS: This was not done for that purpose. This 
was an experimental deal whereby we had an associate warden of the 
institution involved, sit with a member of the Board and in most 
instances, I guess all instances, these were very experienced 
people who had had a long time working in the institutions and had 
come up through the ranks of course, and who knew prisoners and 











many times knew these same inmates very intimately. This was 
done for the purpose of experimenting to see how we could re- 
ali our work load so that we might use hearing officers to 

some extent and how we might use them. 












PAMELA THOMPSON: Instead of members of the Adult 






Authority? 





MR. FITZHARRIS: In certain things, yes. 










Let me point this out very quickly. We confined their 
activity to certain kinds of cases. Crimes against property for 
instance, the less serious type of cases. I don't know as you can 
conclude anything from what happened. Another member of the Board 
had to review all those cases and countersign them because it takes 
two to take the action. I don't think there was any great deviation 
except that sometimes the Board member had difficulty trying to keep 
the institutional person a little in balance. They sometimes wanted 
to be more severe than the Board or they didn't realize some of the 
other problems that the Board faces. I think it is a question of 
orientation. 

























PAMELA THOMPSON: You feel at the present time that you 
do have, with seven members of the Adult Authority sitting in Boards 
of two people, you still have more uniformity than you would have 
if the sentence were-- 


MR. FITZHARRIS: Yes, that is something that should be 
noted too. We have panels A, B, C and D. A panel usually sits on 
what we call Special Report Calendar. That is the calendar that 
handles the murders, sex criminals and crimes of violence and so 
forth. That must always be two regular members of the Board and a 
psychiatrist sits with us. The other work is divided among the 
balance of the other three panels. Each month we reconstitute each 
panel and not only reconstitute the panel, but we shift the people 
from one type of panel to the other with the exception of the hearing 
officer. He stays on the less serious type of cases. Each one of 
the members takes his turn on the more serious cases and he takes 
his turn on the more simple cases. Also, he is working with the 
different members of the Board. We keep a record on this so that 
we don't find ourselves working with the same fellow and getting 
into a pattern. 





PAMELA THOMPSON: After a few years of an Indeterminate 
Sentence, Tennessee modified its law so that the jury now sets the 
maximum at the time it makes the sentence. Do you think this 
policy, if it were adopted in California, would handicap the Adult 
Authority? Or would you prefer a completely unlimited maximum in 
the number of cases you have now? 












MR. FITZHARRIS: Of course I couldn't advocate the 
Tennessee law without a vote of no confidence in the Adult Authority. 











I think that we have, at least on the present Adult Authority and 
all the members that I have known since the Adult Authority was 
adopted and the ones before that and worked for the Board of 
Prisons and Terms and Paroles and the Board of Prison Directors, 
but nobody has been so punitive that they wanted to keep a person 
more than his maximum, except in a few isolated cases where you 
just wish he had more time. 









PAMELA THOMPSON: You couldn't keep him more than his 
maximum anyhow if its five to life. 









MR. FITZHARRIS: That's right, that's why I say, but I am 
talking now about traumatic injury to a child for instance, where you 
find somebody that's a two year maximum I think, where you find some 
fellow that was in a drunken frenzy just beat a small, even an in- 
fant. I had one the other day that beat an infant in the crib un- 
til the infant was black and blue and his ribs were broken, two year 
maximum. This fellow is probably going to take at least the two 
years and maybe more before he is well enough balanced to understand 
what he is doing. But if the jury sets-- 
















PAMELA THOMPSON: Well I think the important cases here 
would be the life maximum, that would really get to be an important 
consideration. 











MR. FITZHARRIS: I think the more we tend to the real 
Indeterminate Sentence Law would be no minimum and no maximun, 
wouldn't it? 







PAMELA THOMPSON: That's right. 





MR. FITZHARRIS: I think that the Adult Authority's posi- 
tion would be to go in that direction rather than theother direction. 














PAMELA THOMPSON: You wouldn't agree then with the American 
Bar in its model penal code in refusing to accept a complete Indeter- 
minate Sentence without any conditions whatever. 


MR. FITZHARRIS: Well to be practical, from my viewpoint 
I would like to have an increasing of latitude because I see an in- 
creasing need for it. I cited an instance, this fellow at Folsom 
who is defiant and only eight more months to go. We had a very 
famous case from Los Angeles that served his total maximum of twenty 
years on two counts of manslaughter cs and-- 


CHAIRMAN O'CONNELL: What does cs mean? 

MR. FITZHARRIS: Consecutively. We then had to transfer 
him or was successful in transferring him to the Department of 
Mental Hygiene, which was-- 


PAMELA THOMPSON: How do you do that? By a Court? 







































MR. FITZHARRIS: Yes, go through the Court. We discharged 
him for the purpose of the hearing and he was judged to be insane 
and committed by the Judge. 


That was a Civil Court? 





CHAIRMAN O'CONNELL: 





MR. FITZHARRIS: Yes. But we felt that had we had the 
life maximum on this fellow, we would have held him because he was 
a very dangerous person and if Mental Hygiene lets him out it is 

going to be a serious problem, 


Several of us are on his list. He has a priority list of 
who he is going to kill first. He has said that he will get a few 
before they get him. 





ASSEMBLYMAN ALLEN: Who's on the list? 





MR. FITZHARRIS: I am one of them. I think every official 
~ in the Department of Corrections that has had anything to do with 
him and turned him down on anything that he ever wanted is on the 
list, starting back with the Judge in Los Angeles that committed him 
and the Attorneys that didn't do a good job of defending him and so 
forth. But he readjusts this list so that you don't know where you 
stand currently. 


PAMELA THOMPSON: Mr. Fitzharris, is any person who is 
serving a sentence with a maximum of life imprisonment in California 
actually in effect, serving a term more or less as though he had been 
committed under a defective delinquent statute such as Maryland uses 
at the present time? 


MR. FITZHARRIS: Do you mean that there is no possibility 
of release? 


PAMELA THOMPSON: No, under that program, if a person is 
convicted of a crime and then after conviction of crime is assigned 
by the Court after a hearing, to a certain institution which they 
reserve for the treatment of defective delinquents; he is sent 
there on a life term indeterminately, but he can be released at the 
recommendation of the staff of psychiatrists. He is given inten- 
Sive psychiatric treatment and at any time they feel he is safe 
for release, they can release him. 


MR. FITZHARRIS: Without going back to Court? 


PAMELA THOMPSON: Oh, it may be the Court makes the final 
determination but it is up to the staff actually. 


MR. FITZHARRIS: Well, we have something like that in our 
sex psychopath ward don't we? 


PAMELA THOMPSON: Only in relation to sex offenders. 






































MR. FITZHARRIS: Well no, defective delinquents. 






PAMELA THOMPSON: Yes, but there are other defective 
delinquents, are there not, beside sex offenders? 






MR. FITZHARRIS: Yes, I say sex offenders and defective 

delinquents are committable to the Department of Mental Hygiene, 

not in prison. I guess I am getting a little bit off your question. 
The judge may commit defective delinquents or sex delinquents to 

the Department of Mental Hygiene and then when the staff of the 
Department of Mental Hygiene so recommends they are returned to the 
Court for further disposition and the Court can put them on probation 
or dismiss charges or send them to prison if they want to. 









PAMELA THOMPSON: Now you're using the term defective 
delinquent in California. Who is one? 






MR. FITZHARRIS: This is a question that I would deem 
debatable. I just don't know how they determine that but this is 
a perennial question among social workers and psychiatrists and so 
forth, I think, 
























PAMELA THOMPSON: I wasn't aware that we had a defective 
delinquent provision of this type, aside from the sex offender. 


MR. FITZHARRIS: I don't know just how it operates, but I 
do know that when I was at San Quentin we had two or three of them 
there that we were housing for the Department of Mental Hygiene. 
Just under what section of law-- 


PAMELA THOMPSON: Civil or criminal? 





MR. FITZHARRIS: They were civil commitments but we were 
housing them because they were severe problems, custodial problems. 


PAMELA THOMPSON: Well, this is a slightly different 
approach in that it is a criminal commitment in Maryland. It seems 
to me that California has the same thing actually, except that we 
don't call it that and that perhaps we are just holding them instead 
of treating them as they do in Maryland and then release them. 


MR, FITZHARRIS: We have nobody that I know of committed 
to adult institutions, male institutions, under that kind of an act. 


PAMELA THOMPSON: No, I am sure we haven't, not called 
that. I thought perhaps the way it is set up, it might be that in 
effect. 








MR. FITZHARRIS: I. know of no cases where there is some- 
body because of severe defectiveness has been committed by Court to 
prison. Of course these people usually commit crimes. We do get 
them in but they are committed for the crime that they have committed. 






CHAIRMAN O'CONNELL: I have just one other line that I 
would like to explore a little bit. What is the remedy of an inmate 
who feels that he has been unfairly treated at the hands of the 


Authority? 
MR. FITZHARRIS: That is hard to tell. 


CHAIRMAN O'CONNELL: Does he have a right of review in the 
Courts of an adverse decision of the Authority? 


MR. FITZHARRIS: No. According to law our decision is not 
reviewable. 


CHAIRMAN O'CONNELL: Is it subject to examination on a Writ? 
MR. FITZHARRIS: I don't think so. 
CHAIRMAN O'CONNELL: In other words, you are the final 
arbiters and if in your opinion the man is serving the term where 
the maximum is life, if your opinion is that he should serve the rest 


of his life in prison, even the Supreme Court of the United States 
can't help that man. 


MR. FITZHARRIS: Not that I know of. 
CHAIRMAN O'CONNELL: The Governor, however, with his execu- 


tive clemency powers could. AS you understand it, it would take a 
gubernatorial pardon to do anything for such a person, 


Do you as a member of the Authority, or is it your opinion, 
that proposals that would fix non-parolable sentences are not consis- 
tent with good practice in correctional work. 


MR. FITZHARRIS: Yes, I think that to eliminate the possi- 
bility of parole, I don't mean to keep a person in prison, but to 
make a non-parolable offense would be wrong because of, at least the 
theory with which we operate these days is that the parole officer 
is to help and we feel that most people are entitled to the help of a 
parole officer. I suppose that we would give or release everybody by 
way of parole if we felt that the particular individual would stay 
put long enough to benefit by this program, or could accept it. We 
feel that there is a lot to be gained by the inmate from the help of 
a parole agent, or rather the parolee from the parole agent. Further, 
we feel that in addition to the support, the advice and counsel and 
supporting, that there is a certain amount of deterrence. I don't 
mean quite that, but a little more starch in the back bone if he has 
somebody who is kind of pushing and prodding along a little bit to 
get a job and do these things. Secondly, we feel that the public is 
entitled to some protection as far as these people and as far as we 
can do with them in the parole situation. Contrary to what happens 
in some other states, we feel that our most serious offenders are the 
ones that need parole most from the protection standpoint, and so 
rather than to just discharge a man who has committed robberies or 





aggressive crimes, we always have them on parole. 


CHAIRMAN O'CONNELL: The alternative that I was suggesting 
is that you would keep the person confined in the institution for 
the maximum period provided by law rather than release him without 
parole, 


MR. FITZHARRIS: When he is confined to the maximum period, 
then you must release him and say good-bye to him and this is when 
we feel he needs the help and the surveillance. 


CHAIRMAN O'CONNELL: You think it is better let's say, to 
the man who is going to serve five years, to release him short of 
five years and keep him on parole for the balance of his term than to 
keep him in five years and then have him undergo the shock of re- 
adjusting to society without the benefit of the help of a parole agent. 


MR. FITZHARRIS: Exactly. 


CHAIRMAN O'CONNELL: It is your opinion that those proposals 
which we have had recently to establish non-parolable sentences for 
certain violations are proposals which do not have merit. 


MR. FITZHARRIS: Particularly in the case of narcotics 
violators because if this control clinic works out, then you would 
be precluding them from such services and this is what they need 
most. It may be in years to come, some even better ways to handle 
this narcotic problem on the streets. Certainly we want to have 
that leverage on these people. Thirdly, the narcotic people, if 
they would really want to, and I think most of them do when they 
first get out, they just haven't the back bone to abstain from the 
use of narcotics, stay away from the people that they associate with, 
but if they really are trying and have a parole agent working along 
with them, they are so dependent that they are probably the most 
needful of this help than any other groups. 


CHAIRMAN O'CONNELL: Do you have a question Bruce? 


ASSEMBLYMAN ALLEN: I was just going to say when you do 
follow this policy of paroling some of these tough guys I hope you 
don't impose the condition that they reside in my district. I think 
you know what I mean. 


MR. FITZHARRIS: I think so. 


CHAIRMAN O'CONNELL: One last question. Does the lack of 
facilities for keeping a man under parole influence your decision 
as to whether he should be released? In other words, I have heard 
at least in certain communities in the state, that the parole offi- 
cers are already overworked and the case loads are very high. People 
say in some quarters that there ought to be more parole officers with 
smaller case loads which seems to me that this is a consideration 
that the Adult Authority might be very well cognizant of and decide 
that, "Well, maybe this man has, we think, made this adjustment and 





should be released, but we don't dare do it because we just don't 
have the facilities adequately to supervise him". Do you run into 
that kind of situation? 


MR. FITZHARRIS: By nature of occupation we are optismistic 
people. We keep thinking that the case loads will all be adequately 
covered and we are certainly making every effort to have enough 
parole agents to go around. We have never, to my knowledge, let this 
be a consideration at all. 


CHAIRMAN O'CONNELL: You never have. 


MR, FITZHARRIS: We feel that it may be that we would re- 
quire certain people to go to certain areas for a particular purpose, 
but to keep him away from an area just because we think that there 
is a possibility of not having adequate supervision is not a considera- 
tion. Sometimes on occasions we have had to get the information to 
the parole staff that this man should not be assigned someplace where 
he is not going to get adequate supervision in stated individuals, 
those are very few. 


CHAIRMAN O'CONNELL: I guess there ar no further questions 
and I see the hour of 12:00 has arrived. We have at least one other 
witness who wants to be heard. I think, however, that we will recess 
until 2:00 P. M. Will you be able to come back this afternoon Mr. 
Fitzharris? It is possible that something might come up and we may 


think about something that we haven't covered and want to question 
you further. 


MR. FITZHARRIS: In case I don't have the micropkRone again, 
I want to again invite the members of this committee to sit with the 
Board at any institution they choose. 


CHAIRMAN O'CONNELL: I am sure that I would like to have 
that experience and I thank you very much for the invitation. 


MR. FITZHARRIS: We will be at Folsom tomorrow. 
CHAIRMAN O'CONNELL: Thank you very much sir. 
We will be in recess until 2:00 P.M. 


Whereupon the hearing was recessed for lunch. 





AFTERNOON SESSION 


CHAIRMAN O'CONNELL: We are still operating as a Sub- 
committee and a quorum of the Subcommittee is present. 


I believe that Mr. Richard McGee, Director of the 
Department of Corrections would like to make a short statement. 


Mr. McGee. 


MR. McGEE: Mr. Chairman and members of the committee, I 
thought I might make a few general comments about the Indeterminate 
Sentence Law in California, since this appears to be the subject 
you are addressing yourself to. It is not generally known that 
California was one of the first states in the union to have the 
Indeterminate Sentence Law in very much the same form as it now is, 
since 1917. This is a type of sentencing which has a long history 
of relatively successful experience in this state. There have been 
changes. Almost every session in the intervening years have affect- 
ed minimums and maximums and have affected the administrative struc- 
ture for the administration of the Indeterminate Sentence Law. When 
it first went into effect the old Board of Prison Directors, which 
was the administrative body and actually had the term fixing and 
paroling function also. This was felt to be undesirable to mix 
the administration of the institutions with the actual fixing of 
terms or granting of paroles. This was subsequently changed by the 
creation of an additional board, called the Board of Prison Terms 
and Paroles which existed for some 15 years or more. In 1944 the 
Adult Authority was created, which has substantially the same duties 
and responsibilities as the old Board of Prison Terms and Paroles, 
except that they have been given some additional powers with respect 
to, first of all, being an Advisory Pardon Board to the Governor. 

In addition to this, in 1948 the Legislature repealed the old so- 
called good-time credits which were administered by the administra- 
tive board, namely the Board of Prison Directors, so that they could 
influence the amount of time that a person served. Then we had the 
other board that was fixing terms and setting the paroles, so that 
you had two boards actually up until 1944, that were involved in 
this thing, actually up until 1948 because these two things appear- 
ed to be incompatible. You had the one system of reducing terms 

by virtue of granting credits for good conduct and this sort of 
thing and then you had the other board administering the Indeter- 
minate Sentence Law. That is merely by way of historical background. 


The advocates of the Indeterminate Sentence Law on a 
national basis as well as in California have had two motivations. 
One of these of course, was to get more consistency in the fixing 
of terms in particular. This addresses itself to the problem of 
the disparities of judgement amongst many individual judges. fThis 
is historical now, so we can talk about it freely I presume. But 
it was said that one judge, I believe he was from one of the valley 
counties, couldn't think of any term of less than 10 years and you 
had some that could hardly think of any term more than a year and a 





half and all kinds of things in between those two. So that this 
inconsistency in the administration of justice in the sentencing 
area has always been a problem and it is still a problem in many 
jurisdictions. It has been a problem in the federal jurisdiction 
ever since I can remember. When I first went to work in this kind 
of thing in 1931, we could almost tell what part of the United 
States a prisoner was coming from, by the sentence he had for cer- 
tain offenses, because if he came from Oklahoma in those days and 
was convicted of a narcotics charge, he got 10 years. If he came 
from Detroit, he got 5 years. If he came from New York, he got a 
year and a day. If he came from Texas he got 18 months and it was 
this kind of thing. This is the inevitable thing that always occurs 
when you have many different minds and different backgrounds and 
different ideas and different prejudices doing this sort of thing. 
So this problem of the disparity of the sentencing judgments of 
many different judges is one of the problems. The other one I think 
Mr. Fitzharris covered rather extensively this morning, is the 
question of having a sentencing procedure which lends itself to a 
treatment philosophy. This doesn't mean that the philosophy of 
punishment for the offenses or the assessing of sanctions for vio- 
lations of the penal laws are abandoned by this by any means, be- 
cause they could sentence persons to prison no matter what happens 
to him after he gets there. The very fact that he is being sent 
to prison is punishment certainly. 


What happens to him after that and what philosophy is 
pursued subsequently is the second thing and the indeterminacy of 


the fixing of the term and the considerable latitude in the grant- 
ing of paroles and the revocation of paroles is all a part of our 
feeling that every human being is different from every other one 

and they all represent different needs in terms of their mental and 
social deviations and in terms of public protection and all of those 
things. The general attitude I think you will find among people in 
correctional fields throughout this country favor the idea of inde- 
terminacy in the fixing of terms within limits. The question of the 
degree of what the limits are is a matter for legislative action 

and that is the case of course in California. The statute fixes 

the minimum and the maximum for each type of offense. But in Cali- 
fornia the minimums and maximums are quite broadly separated. 


CHAIRMAN O'CONNELL: Is it your opinion Mr. McGee, as 
was Mr. Fitzharris', that the decisions of the Adult Authority are 
not subject to judicial review? 


MR. McGEE: Yes, I think that has been established by the 
Attorney General's opinions. I don't know whether there are any 
court cases under it or nct, but this is assuming that they carry 
out their duties in accordance with the statutes. 


CHAIRMAN O'CONNELL: What is the rule? Is it that so long 
as the decision of the Authority is not arbitrary or capricious or 
clearly illegal, that it will be sustained? 


MR. McGEE: That's right. 
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32. 


CHAIRMAN O'CONNELL: There is a judicial review to that 
limited extent? It is open to the inmate to try to establish isn't 
it, in the courts, that the failure or refusal of the Authority to 
fix a term or to parole the inmate***arbitrary or capricious? 


MR. McGEE: Yes, I think the general concept, is that the 
maximum term is the term and anything less than the maximum term is 
an amelioration of the maximum, so that if the Adult Authortiy fails 
to fix a term that is less than the maximum, the maximum is his term. 


CHAIRMAN O'CONNELL: Has anybody ever raised the question 
of the equal protection clause of the 14th Amendment to demonstrate, 
for example, where you have 100 people convicted of the same offense 
and with the same general backgrounds, 99 of them served X years and 
the other one serves X plus Y years, that that latter person is be- 
ing denied equal protection of the laws? 


MR. McGEE: Not to my knowledge. This would be the case, 
it seems to me, if the judges fixed the terms anyway, they wouldn't 
fix all the terms the same either, depending on the circumstances 
of the offense,the circumstances surrounding the offense and the 
possible degree of criminal responsibility of the individual and de- 
pending on his mental capacities and things of this sort. 


CHAIRMAN O'CONNELL: Your general position, I take it then, 
is that a much greater amount of uniformity is attained with the 
Indeterminate Sentence Law than if the judges were left free to fix 
the sentences in each individual case. 


MR. McGEE: No question in my mind about it and there is 
plenty of factual data to support it. 


CHAIRMAN O'CONNELL: But you're not saying that the maximum 
amount of uniformity has been attained under the Indeterminate Sen- 


tence Law? 


MR. McGEE: All of these things are administered by people 
and therefore are subjective in nature. I don't think we ever want 
to get to the point where we want to assess a particular penalty 
for a particular offense, disregarding all the surrounding circum- 
stances. The very statutes themselves dey that. If you commit a 
homicide, it may be anything from an excusable homicide to first 
degree murder. The person is just as dead in either case, but the 
act is the same, but the motivation and the intent and circumstances 
surrounding it are different. 


CHAIRMAN O'CONNELL: Are you in general, satisfied with the 
Indeterminate Sentence Law as it exists in California? 


MR. McGEE: I think it is about as good a law as you could 
put on the books today in view of the state of public opinion and 
our degree of scientific professional knowledge. I think it will be 
better in the future because I think we are learning all the time. 





CHAIRMAN O'CONNELL: Do you know of any way in which the 
legislature might be helpful in improving the Indeterminate Sentence 


Law? 


MR. McGEE: I have nothing to recommend at this time. 
There might be individual offenses, like some of those Mr. Fitzharris 
mentioned this morning where a maximum might be increased. We feel 
generally too, that-- 


CHAIRMAN O'CONNELL: When you talk about particular 
offenses-- 


MR. McGEE: Particular offense, I'm not speaking about the 
bread problem of the framework of the Indeterminate Sentence idea. 
I think that is sound and many of the other states are of course 
envious of California's position in this matter. I might say also, 
that some of the tentative recommendations, and they only are that 
at this point, the American Law Institute study, which is supposed 
to be the basis on developing a model penal code; It's not aimed 
at states like California, it's aimed at some of the extremely puni- 
tive and discriminatory practices that go on in some of our other 
states. 


CHAIRMAN O'CONNELL: The ALI had some reservations about 
the California system too, didn't they? Didn't the ALI also have 
some reservations about our State? 


MR. McGEE: They are attempting of course, to develop 
a model penal code that will be applicable to all the states. 


CHAIRMAN O'CONNELL: They just don't think they could get 
away with-- 


MR. McGEE: I think that's right. 


CHAIRMAN O'CONNELL: ...making our system the basis of 
the uniform law? 


MR. McGEE: I have sat in on some of these committees and 
have heard the discussions. They don't all agree either. This 
committee of jurists, penologists that are working on this. When 
they come out with the model penal code, it's going to be a com- 
promise too, just the same as the one that we have is a compromise 
between different points of view. 


CHAIRMAN O'CONNELL: I interrupted you, did you want to 
Say anything further Mr. McGee? 


MR. McGEE: No, I merely want to say that our office is 
available to the committee or any member of the legislature for any 
information that we have available in terms of statistics and facts 
and so on, 





CHAIRMAN O'CONNELL: We appreciate that and we appre- 
ciate the cooperation that we have already had from you. Are there 
any further questions? 


PAMELA THOMPSON: May I ask him a question? 


CHAIRMAN O'CONNELL: There is one question from Mrs, 
Thompson. 


PAMELA THOMPSON: Mr. McGee, are you familiar with the 
Maryland Defective Delinquent statutory provision? 


MR. McGEE: Somewhat, we have no such law here. The 
closest thing we have to it is the psychopathic delinquent law, 
which has been used relatively little and it's being used almost 
none at all anymore. This was aimed primarily at juvenile offenders 
who were not insane by their legal tests, they were not psychotic 
by the medical tests of mental illness, but who had character dis- 
orders that resulted in their engaging in very dangerous conduct. 
The correctional schools up until very recent years have taken the 
position, and this was supported by the laws up until recently, that 
this type of individual should not be committed to a correctional 
school, because a correctional school is supposed to be a place of 
training and they were supposed to be amenable to this training, 
otherwise they were not suitable for this treatment. So what were 
you going to do with them? There ought to be some way of protect- 
ing society against them and providing some kind of a program for 
them. The old Psychopathic Delinquent Law which I think was passed 
back in the 30's in California was an effort to do that but it 
didn't work out very well and I think the results of, I think it 
was your committee wasn't it Mr. Allen? or a committee that you 
were concerned with?-- 


ASSEMBLYMAN ALLEN: That was regarding the Youth Authority. 


MR. McGEE: Yes, but it was aimed at this problem of what 
do we do with these difficult behavior problems who may be called 
defective if you like, but they are not defective in the usual 
sense of the psychologist who thinks of a defective as being a 
feeble minded person, a person of low levels of intelligence. Some 
of these individuals have high levels of intelligence but they are 
defective in the emotional areas. Now with the new units that have 
been set up in the Youth Authority these people are now being re- 
ceived in California by the Youth Authority. 


PAMELA THOMPSON: On the adult level, the person who would 
be sent in Maryland perhans, into this program, here would simply 
go into your prison system. What I am wondering is, whether such 
a person here would have available, adequate therapy and profession- 
al help which would enable him to be cured on as rapid a program 
perhaps as they do in Maryland under this plan? 





MR. McGEE: I can say I think without fear of contradic- 
tion, that he will get a lot more treatment from the California 
prisons than he will get in Maryland, in any of their institutions. 


PAMELA THOMPSON: Thank you. 
CHAIRMAN O'CONNELL: Mr. Bertram Edises. 


ASSEMBLYMAN BRUCE ALLEN: Mr. Chairman I am going to ask 
that this witness be sworn. 


CHAIRMAN O'CONNELL: I don't see the necessity to swear 
the witness, 


ASSEMBLYMAN ALLEN: Well, I'm requesting it. I got a Fact 
Sheet in the mail from the Law Firm of Truehaft, Edises, I think 
that's the name of it. I think this gentlemen is a member of the 
firm. I don't know whether he signed the letter, but the Fact Sheet 
has so many misstatements in it that I think that if this committee 
is going to receive any testimony on that subject, that it should 


be under oath. 


CHAIRMAN O'CONNELL: The witness did not appear under 
Subpoena, he appears voluntarily. If he is willing to testify 
under oath, why I think that is up to him. 


MR. EDISES: No objection. 


CHAIRMAN O'CONNELL: All right, if the witness has no 
objection, I know that Mr. Edises is an attorney and knows his 
rights and I think he can handle himself, so we will swear him in. 
Will you stand please? 


Do you solemnly swear to tell the truth, the whole truth 
and nothing but the truth, so help you God? 


MR. EDISES: I do. 


CHAIRMAN O'CONNELL: All right Mr. Edises would you identi- 
fy yourself for the record? 


MR. EDISES: My name is Bertram Edises. I am a member of 
the Law Firm of Edises, Truehaft, Grossman and Grogan of Oakland, 
California. I have been an active member of the California Bar 
for 27 years and a member of the Bar of the United States Supreme 
Court for 20 years. I was an attorney for the United States 
Government in the National Labor Relations Board for 6 years and 
I, in private practice, have specialized in labor, civil liberties 
and to some extent, in criminal work, from the defense standpoint. 


I have heard the testimony of Mr. Fitzharris and Mr. 
McGee and I would like to state that I believe that I am in whole- 
hearted agreement with the bulk of their testimony. I think that 
as both of these gentlemen indicated, that the California Indeter- 
minate Sentence Law is a good law. I think its objective is good. 





Like all laws, it is administered by human beings and all of us 
are human, even the best administrators are human. Legislators, I 
trust are human, as are lawyers. 


I want to mention one aspect of the administration of 
the Indeterminate Sentence Law, which I think I can speak on with 
some degree of knowledge. I might say to Mr. Allen that I would 
be very happy to the best of my ability to answer any questions 
and particularly, to have you call to my attention any of these 
inaccuracies that you have referred to. 


ASSEMBLYMAN ALLEN: Shall I do it right now? 


MR. EDISES: No, just allow me to make my presentation. 
It may be, in fact, it probably will be that I will touch on a nun- 
ber of the matters that you have in mind. 


I think that in the ordinary case the procedures of the 
Adult Authority, their gathering of data, their analysis of it, their 
utilization of expert knowledge are beyond reproach. I might say 
that I had an experience not too long ago, where we filed a Writ of 
Habeas Corpus on behalf of a prisoner in Vacaville, the medical 
facility. In the course of it, I had an apportunity to review the 
file in that case. I was much impressed by what seemed to me to 
be the careful objective and scientific way in which the prison 
authorities had endeavored to analyze this man's case and reach a 


fair and proper result. I might say that the Petition for Writ 

of Habeas Corpus was turned down in that case and I am not going 

to question the wisdom of that, in the light of my examinations of 
the files which was made possible after we had filed the Petition for 
a Writ of Habeas Corpus. 


I think, however, that there is a flaw perhaps in the pro- 
cedure which can become significant, not in the ordinary case, but 
in an exceptional case. The case that I want to mention and the 
case that Mr. Allen refers to, is the Jerry Newson case. I want 
to mention it because I think it illustrates that flaw. Now section 
3022 and 3042 of the Penal Code authorized the District Attorney of 
the County wherein the prisoner was convicted, to submit reports to 
the Adult Authority along with the Judge and possibly others, but I 
am referring at this point to the District Attorney. He is authoriz- 
ed to submit a report and to make a recommendation as to the amount 
of time to be served and as to the disposition of the particular 
case. 


Now, we have a partisan method of administering justice. 
We have the vrosecution, which in the case of criminal trials is 
the district attorney and in civil trials, is the attorney for 
the plaintiff and we have the defense. The theory of our method 
of administering justice is that in this contest, whereby each side 
puts its best foot forward and seeks to bring out everything on its 
Side that truth will emerge. In theory, this is good and I think 
probably in most cases works out satisfactorily. But there are 
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cases where it doesn't work out, because it doesn't always follow 
that the District Attorney in a particular case will succeed in 
carrying out that very delicate balance of functions which is his; 
that is to say, he is not only the Prosecutor, but he is a public 
official and as a public official, in our theory of criminal law, 

he has the duty to bring out all of the facts and not in any way 

to distort them, to conceal them, to decline to make a full and 

fair presentation. This duty on his part, this public responsi- 
bility should be just as applicable when he makes his report under 
Penal Code Section 3022 or 3042 as it is during the actual presenta- 
tion of a case, and if that responsibility were carried out fairly 
and the Adult Authority, under the authorities of these Sections, 
were given by the district attorney, a full and fair presentation 

of all aspects of the case instead of a selective presentation, 

then one might have no quarrel with these sections. But the sec- 
tion does not say that the district attorney presents his version 

of the case, his conception of the factors bearing on sentence and 
the defense attorney has an opportunity to rebut that or the defense 
attorney has an opportunity to present his side. The law speaks 
only of the district attorney in this connection. And soaD. A. 
who wants to take advantage of this can do so. I submit to you 

that in the Newson case we have a situation where the letter sub- 
mitted by the district attorney under the authority of those sec- 
tions did not fairly and accurately set out the relevant considera- 
tions which should have been taken into account by the Court or 
rather by the Authority. 


Now to make myself a little more specific, the case of 
Jerry Newson, he was an 18 year old Negro, who was convicted of 
lst degree robbery and technically today he is imprisoned because 
of that robbery. He has been incarcerated now for approximately 
10 years. Two of those years were so-called dead time. He spent 
those two years in death row at San Quentin. But he has been 
incarcerated a total of 10 years of which 8 are so-called live time. 
Andthis, mind you for lst degree robbery, without any prior con- 
viction of any kind. It so happens, and here I have to thank the 
Department of Corrections for this information, that the median 
time served in prison for men convicted of robbery lst degree is 
approximately 36 months, according to a letter which I have from 
Mr. Walter L. Barkdull, Information Officer of the Department of 
Corrections. There are no statistics about men who have had no - 
prior felony conviction, but I think it would be a fair assumption 
that their median time served would be less than 36 months. Accord- 
ing to the information given to me by the Department of Corrections, 
in 1956 the range of the middle 80% of robbery lst defendants, was 
from 27 to 61 months, in 1957, the range was from 27 to 62 months 
and in 1958, the range of the middle 80% was from 26 to 60 months, 
so that as you can séee,-- 


CHAIRMAN O'CONNELL: It went up very sharply in 1959. 
MR. EDISES: I don't have the figures-- 









CHAIRMAN O'CONNELL: I have the figures for 1959, the 
range of the middle 80% was 27 to 72 months. 


MR. EDISES: Which would be approximately 6 years, is that 
right? 


CHAIRMAN O'CONNELL: 6 years, right. 


MR. EDISES: In other words, only an insignificant fraction 
of persons committed to prison for robbery 1st would ever serve more 
than 6 years, according to those statistics. 


Now it is a fact that I say that Newson is now serving his 
10th year of actual confinement. Why? Perhaps we have no right to 
know why. We have tried to find out why. We have been unsuccessful 
in finding out why. We filed a Petition for a Writ of Habeas Corpus 
in the Superior Court of Marin County and in the course of that 
Petition proceeding, we sought a subpoena for the records of the 
Adult Authority to give us an opportunity of finding out what there 
was about this young man's case which made it exceptional. We were 
denied this subpoena, but the Adult Authority filed a return to our 
petition for a writ, to which they annexed a copy of a letter sent 
by the District Attorney of Alameda County, to the Adult Authority 
in the year 1953. It was a 10 page letter and I might add, that 
every succeeding year thereafter, the District Attorney of Alameda 
County, according to the return, has sent an additional memorandum 
in which he has referred the Authority to this 1953 letter. The 
1953 memorandum contains only a 5 line reference to the robbery lst 
for whlch Newson was sentenced and apart from this very brief re- 
ference this 10 page memorandum deals exclusively with a charge of = 
murder, a double murder which was committed, I think it was in 49, 
48, I'm not sure, in Alameda County, for which Newson was charged 
and tried. On the first trial, he was convicted by a jury and the 
conviction was reversed by the California Supreme Court on the 
ground of error in the admission of evidence and in the course of the 
opinion, the Supreme Court referred to the case as a close one. 
Newson was subsequently retried twice and each time the jury divid- 
ed. He has never been convicted of murder and after the third 
trial, the District Attorney of Alameda County dismissed the indict- 
ment. This memorandum that I speak of goes into the facts of the 
murders in considerable detail from the prosecution standpoint. It 
devotes some 63 pages to the transcript of the interrogation by the 
district attorney of a 16 year old girl, who subsequently admitted 
in court that she had lied. It gives an account of testimony of a 
witness in the first trial who refused to testify in subsequent 
trials. It contains criticisms of the Supreme Court decision and 
it contains the suggestiun that subversives influenced the decision 
reversing the decision and judgement of the first trial. It con- 
tains considerable castigation of defense counsel, my partner 
Robert Truehaft and myself. It refers to a San Francisco burglary 
stating that Newson was identified as present, armed with a hatchet 
at the scene of this burglary. This evidence was never at any time 





offered against Newson in court, nor was he ever charged by the 
police with complicity in this burglary. And then it affixes to 

the memorandum of the Adult Authority the entire 5 page text of 

the dissenting opinion of Mr. Justice Schenk in the Newson case. 

It makes no reference, it does not include the majority opinion 
which was signed by 6 judges of the Supreme Court. The tone of 

this memorandum is best indicated by a very brief quotation that 

I would like to make. The District Attorney says to the Adult 
Authority "Despite the failure of the jury to agree on the 2nd and 
3rd murder trials, it is my opinion that this defendant is unques- 
tionably guilty of the two brutal murders hereinbefore referred to 
and would be a grave menace to society if ever released from cus- 
tody". It goes on to say that Newson should be actually confined 
within prison walls for the remainder of his life. It adds "This 
man is unquestionably a vicious, brutal, and calloused killer. It 
is my considered opinion that as long as he lives he will be a 
dangerous and vicious criminal to be at large. Therefore, I strong- 
ly recommend that he never", the emphasis is the District Attorney's, 
"be paroled, and that he be kept in prison for the maximum possible 


term." 


CHAIRMAN O'CONNELL: Do you think that the District 
Attorney had the right to hold that opinion? 


MR. EDISES: I would hardly be in a position to question 
his right to hold any opinion that he wants to. 


CHAIRMAN O'CONNELL: How about his right to express it? 


MR. EDISES: I would also say that he has a right to ex- 
press it. What I do say is that if he's going to express opinions, 
and if he is going to cite facts, particularly in a situation where 
defense counsel, has no right, statutory right, to answer, then it 
is his responsibility as a public official to state the facts fairly 
and to give both sides of the question to include matters such as 
those that I have referred to. 


CHAIRMAN O'CONNELL: Doesn't the defense counsel have the 
right to communicate with the Adult Authority? 


MR. EDISES: I would assume that defense counsel has a 
right. I would assume that any citizen probably has a right to 
write a letter. However, the fact of the matter is that the statute 
as it is now worded, and this is the point that I'm getting to, 
authorizes the district attorney and the district attorney alone, 
apart from the judge, probation officer, but as far as counsel are 
concerned it is only the district attorney, who, by statute is given 
this right-- 


CHAIRMAN O'CONNELL: Now, wait a minute. You're referring 
to Sections 3022 and 3042, is that correct? 


MR. EDISES: I believe those are the sections. 





CHAIRMAN O'CONNELL: Those sections, as I read them, only 
require that the Adult Authority give notice to the district attorney, 
and the other persons named in the statutes. They are not thereby 
given any extra right to express an opinion. They just have the 
advantage of having the notice. 


MR. EDISES: I believe that is true. Now, my interpreta- 
tion of that is that it's an invitation. 


CHAIRMAN O'CONNELL: Oh, I assume it is. 


MR. EDISES: And the invitation, of course, is acted on, 
We receive no invitation and defense counsel-- 


CHAIRMAN O'CONNELL: ...if you're still representing the 
person who has been convicted you hardly need an invitation, do you? 


MR. EDISES: Defense counsel, of course, never does receive 
such a notice or such an invitation. And presumably, he would have 
a right to write such a letter. However, we receive no notice and 
we had no intimation that a letter, of the character of this particu- 
lar letter, had been written. This letter made no reference to the 
Supreme Court's reference to the fact that it was a close case. It 
said nothing about some of the very extraodinary events that occurred 
in connection with this trial. 


CHAIRMAN O'CONNELL: May I interrupt just once more? Are 
you getting around to the point where you're suggesting that these 
sections might be amended to provide that notice should also be 
given to the counsel of record for the defense and that any opinions 
expressed through the Adult Authority be in writing and exchanged 


between counsel? 


MR. EDISES: Precisely the point that I was about to make. 


ASSEMBLYMAN FRANCIS: Well, Mr. Chairman, I'm glad you 
asked that question, because I've been sitting here a little confused 
too, as to what point Mr. Edises was trying to make. You have used 
the statement, partisan administration of justice, matter of right, 
and so forth, but we're talking about now, a person that has been 
convicted. Is that not right? 


MR. EDISES: Yes. 


ASSEMBLYMAN FRANCIS: And this specific case the penalty 
is from five years to life for lst degree robbery, is that not right? 


MR. EDISES: Yes, that is true. 


ASSEMBLYMAN FRANCIS: Well, it seems to me that the case 
has been tried, there has been a conviction and I don't see where 
defense counsel is any longer in the picture. I mean if we are 
talking about rights, in fact my first impression was that it's the 





district attorney's duty to make such a report. Obviously that 
was the intent of the Legislature in enacting such a statute to 
give notice. Now, is it your point, and I'm sure I will be able 
to understand your further testimony better, that the defendant, 
even after his conviction has been made, is still entitled to equal 


rights? 


MR. EDISES: I would say, that as a matter of fairness, 
Mr. Francis the defense attorney in my judgement, should have the 
right to receive a copy of the letter of the district attorney, the 
representative of the prosecution, who was in there to win his case, 
and should have an opportunity to point out any distortions, any 
omissions, any necessary corrections. 


ASSEMBLYMAN FRANCIS: I know, but the case is over, isn't 
it? 


MR. EDISES: The case is over in one sense. The man has 
been convicted. But the question, whether he serves 20 months or 
the rest of his life, has not been determined. And this is a matter, 
in my opinion, of considerable interest to any defendant. 


ASSEMBLYMAN FRANCIS: But under the Indeterminate Sentence 
Law, this isn't a matter of right, this is something to be deter- 
mined by the proper authority, namely the Adult Authority. 


MR. EDISES: Yes, that is very true. And this brings me 
to the point that the Adult Authority, exercising this vast 
responsibility of deciding whether, take a first degree robbery 
case, the man shall be confined 20 months or the rest of his life; 
whether the Adult Authority has before it all of the pertinent in- 
formation which is needed in order to decide that question correct- 
ly. And, Mr. Francis, to make my point explicitly clear, I am con- 
tending that Jerry Newson is in jail today, in prison today, not 
because he committed the Harbor Homes robberies, but because he is 
being punished for these murders of which he was never convicted. 
This is my contention. And it is borne out by the extraordinary 
circumstance of the unusual length of time that he has served, by 
the astonishing invective contained in the district attorney's 
letter, by the fact that unquestionably the Adult Authority must 
have been to some extent influenced by the district attorney's 
assertion that this man was a vicious criminal and guilty of these 
double murders. My argument that they were influenced finds support 
in the record of the habeas corpus proceeding where the following 
statement was made. I made this statement to the Court. I said 
"Our offer," I'm reading from page 37, "our offer of proof does 
not go to the question of whether or not the Adult Authority con- 
Sidered the matter. It goes to the point that they were influ- 
enced in a substantial way. Does your Honor have that?" And the 
Court answered, "They must have been. Common sense, the most basic 
law in the world, common sense." Amthen Mr. Weissich, the District 
Attorney of Marin County, further stated on page 37, "It seems to 





me it would be incredible to believe that a board of intelligent 
persons would not have been influenced to some extent by Mr. 
Coakley's letters." 


ASSEMBLYMAN FRANCIS: Well, perhaps I can understand this 
a little bit better. What is the procedure, I mean when he comes 
before the Adult Authority or is the petition filed or whatever the 
procedure is, are you as counsel, from a practical standpoint given 
notice by your client? I mean are you aware of this fact? 


MR. EDISES: No, sir. 
ASSEMBLYMAN FRANCIS: You're not? 


MR. EDISES: Normally the defense attorneys function is 
finished unless he is going to appeal. If he's going to appeal, 
he's still in the case. Otherwise, normally, he receives no further 
notice of any kind. 


ASSEMBLYMAN FRANCIS: In other words, you don't even know 
when it's going to come up. And Mr. Newson couldn't contact you? 


MR. EDISES: Mr. Newson, presumably could contact us, but 
we would not be permitted to appear. 


ASSEMBLYMAN FRANCIS: Now, doesn't the Adult Authority in 
considering these cases take into consideration a great number of 
factors, a man's character, background and everything else? 


MR. EDISES: Yes. 


ASSEMBLYMAN FRANCIS: Well, wouldn't information like 
this be very pertinent? 


MR. EDISES: Information like this would be pertinent if 
it were presented fairly and accurately and fully. But to state 
that a man who has had three trials, the first conviction reversed, 
the second two, hung juries, to state that such a man is unquestion- 
ably guilty of these vicious murders, is a vicious, brutal and 
calloused killer means that the district attorney is arrogating 
the role of the judge and the jury. The judge and the jury were 
unable to arrive at a final conviction. The indictment was dis- 
missed and the district attorney, assuming the judicial mantle, 
then says that this man is guilty. Now, this is the point that I 
am trying to make, and again I want to reiterate this, I want to 
stress, that in a normal case and I would dare say that this is 
more than 90% of the cases, I think the Adult Authority does a 
superb job and I would not want to see their authority limited. I 
think it is an excellent thing. I think it is a progressive thing. 
It's in the forward march of penology, toward becoming a science. 
They should have the right to know all of the facts, to use all 
of the expert opinion that is available. What I am saying is that 





in a case where there has been a hard fought bitter contest over 
the question of guilt or innocence, where there are factors - now, 
I don't want to take unnecessary time referring to them - they are 
covered in this Fact Sheet that Mr. Allen refers to, extraordinary 
factors about suppressed testimony and so on, witnesses, one wit- 
ness who we learned about by accident a few months ago, after there 
was an article by Royce Brier which was critical of the Adult 
Authority. A man who had been present at the scene, at the site of 
the crime a few minutes before, and had seen somebody in the drug 
store, a Negro, whom he said was not Newson, physical description 
entirely different from Newson. We learn about this years and years 
later. We learn also that this matter was brought to the attention 
of the district attorney's office and of the Oakland Police Depart- 
ment, and that the man failed to identify Newson as the man in a 
lineup. We learn about this ten years later. Now, all that I am 


saying-- 


ASSEMBLYMAN ALLEN: Isn't it also a fact that the man's 
wife said he was not there and that the man in the district attorney's 
office, that he claimed to have told about it, who is now a judge, 
denied ever having heard of it? 


MR. EDISES: No, I don't think that's entirely-- 


ASSEMBLYMAN ALLEN: And the records produced showed there 
was never any meeting of these two people. 


MR. EDISES: I don't think that's entirely correct Mr. 
Allen, 


ASSEMBLYMAN ALLEN: Are you telling us that the statements 
contained in this Fact Sheet that you have mailed to us, or your 
partner mailed to us, whichever it was, are true and correct. 


MR. EDISES: It's my impression that those, I would be 


happy to have you point to any particular thing, but it is my im- 
pression that by and large, that's a very careful and accurate and 


documented job. Now-- 
ASSEMBLYMAN ALLEN: This Fact Sheet? 
MR. EDISES: Yes, that's my impression. 


ASSEMBLYMAN ALLEN: Do you feel that that fully and fairly 
states the Jerry Newson case? 


MR. EDISES: I think it's an attempt to, yes. I think it 
is far more fair than the biased and distorted statement of the 
district attorney, to which I respectively recommend your attention 


Mr. Allen. 


ASSEMBLYMAN ALLEN: Did you ever ask the Adult Authority 
for notice of these proceedings? 


MR. EDISES: No, we didn't. 





ASSEMBLYMAN ALLEN: Did you ever communicate-- 


MR. EDISES: No, wait a minute, wait a minute, I take that 
back. Yes, Mr. Terry Francois who was co-counsel in the case, after 
a lot of this supplemental information came out, wrote a letter to 
the Adult Anthority, in which he said "Gentlemen, in January, 1960" 
well I won't read it, in effect he asks for an opportunity to appear 
before the Adult Authority, Mr. Allen, and present the other side 
of the story. And the reply was no. They stated, quote "The Adult 
Authority does not permit attorneys or members of the family, nor 
any outsiders at its hearings, except on a completely nonepartisan 
basis." So we have not had the opportunity of presenting the-- 


ASSEMBLYMAN ALLEN: Did you ever send a statement of your 
own to the Adult Authority? Your views on the Newson case -- 


MR. EDISES: I don't know whether a written statement was 
ever presented, but I, myself, personally conferred several years 
ago, after it became evident that this was not being treated as a 
normal case and that there was something odd about it; I consulted 
with, I think it's the secretary of the Adult Authority, questioned 
him about the case. This was at San Quentin Prison. And made it 
clear that I was dissatisfied with the handling of it and I felt 
that there was a diviation from the normal processes, 


ASSEMBLYMAN ALLEN: You never filed a written statement 


of your own with the Adult Authority describing the circumstances, 
such as the statement you filed with this committee, did you? 


MR. EDISES: No, because, Mr. Allen, we did not know until 
this habeas corpus proceeding a few months ago of the kind of letter 
that the district attorney had sent, and I submit to you that a read- 
ing of that letter would be a cause for surprise. No one in the 
normal course of events would expect it of a public official. 


ASSEMBLYMAN ALLEN: You knew that Newson had been charged 
with these two murders, didn't you? 


MR. EDISES: I was the defense attorney in all three 
cases, Mr. Allen. 


ASSEMBLYMAN ALLEN: And among the evidence was a confession 
by Newson to shooting these two people in the back of the head, 
isn't that right? 


MR. EDISES: That's not true. We never conceded that the 
so-called confession which was obtained in the course of a lie detec- 
tor proceeding was a confession. It was a statement, I don't know 
how to characterize it, "Okay, you want me to say I did it, I'll 
say it, if you want me to say it." And a few minutes later it was 


withdrawn. 


ASSEMBLYMAN ALLEN: Were you present at the preliminary 





hearing, before the first murder trial? 


MR. EDISES: I was not personally present but my partner, 
Robert Truehaft, was present. 


ASSEMBLYMAN ALLEN: Didn't this 16 year old girl, 
Cruikshank, testify at that hearing that she saw Neson there in 
the drug store at the time the murders were committed? 


MR. EDISES: Yes, and she later admitted that she had lied. \ 


ASSEMBLYMAN ALLEN: Did you talk to her in between the 
preliminary hearing and the first murder trial? 


MR. EDISES: Not to my knowledge. 

ASSEMBLYMAN ALLEN: Did your partner? 

MR. EDISES: Not to my knowledge. I don't know. 
ASSEMBLYMAN ALLEN: Who did? 

MR. EDISES: I don't know. 


ASSEMBLYMAN ALLEN: Are you a member of the Communist 
Party? 


CHAIRMAN O'CONNELL: Well, I'm going to rule that that 
question is -- You don't have to answer it -- 


MR. EDISES: Just a minute, just a minute. 
ASSEMBLYMAN ALLEN: This is material, Mr. Chairman. 


CHAIRMAN O'CONNELL: It's not material, Mr. Allen. I have 
ruled that it is not material -- 


ASSEMBLYMAN ALLEN: ...purpose of this hearing, purpose 
of this witness' appearance is material to this committee. 


MR. EDISES: You see this is precisely the kind of thing, 
Mr. Chairman, that we obtained on this petition for writ of habeas 
corpus-- 


ASSEMBLYMAN ALLEN: It's a very simple question and I 
think we are entitled to an answer. 


CHAIRMAN O'CONNELL: I've ruled that the witness does not 
have to answer the question, If he wants to answer it he is per- 
fectly free to do so. 


MR. EDISES: I think it's completely irrelevant to any 
proceeding and a pure red herring. 





ASSEMBLYMAN ALLEN: You don't want to answer the question. 


MR. EDISES: ...intended to cover up a genuine miscarriage 
of justice. 


ASSEMBLYMAN ALLEN: I wonder what the miscarriage is that's 
going on here. 


MR. EDISES: Well, if you'll permit me to-- 


ASSEMBLYMAN ALLEN: Can't get an answer to a simple ques- 
tion that seems to be of considerable importance to this proceeding-- 


MR. EDISES: Well, if you will permit me to continue per- 
haps I can make it even more clear. Perhaps, I can even make it 
clear to you, Mr. Allen, although it's obvious-- 


ASSEMBLYMAN ALLEN: Let me ask you another question. Are 
you the attorney for the East Bay Civil Rights Congress? 


MR. EDISES: Although it's obvious to me that you're not 
here to do anything about rectifying a miscarriage of justice-- 


ASSEMBLYMAN ALLEN: Will you answer that question? 


MR. EDISES: ...you're here to try to make an innocent man 


CHAIRMAN O'CONNELL: Wait a minute, Mr. Allen, let the 
witness answer. 


ASSEMBLYMAN ALLEN: Well, let the witness answer the 
question if he's going to-- 


MR. EDISES: You're here to try to make an innocent man 
suffer for the alleged political derelictions of his counsel, and 
that stinks. 


ASSEMBLYMAN ALLEN: Well, I think your position stinks. 
MR. EDISES: Well, it's mutual. 


CHAIRMAN O'CONNELL: I don't think we want to get into 
arguments about politics-- 


ASSEMBLYMAN ALLEN: Are you the attorney for the East 
Bay Civil Rights Congress? 


MR. EDISES: ‘That is none of your business and has no 
relevancy to this proceeding and is merely intetied to obscure the 
issues. 


ASSEMBLYMAN ALLEN: Did you prepare all the petitions 





that are on file in the county clerk's office in this case in the 
name of the East Bay Civil Rights Congress? 


MR. EDISES: Again, that's none of your busiress,. 
CHAIRMAN O'CONNELL: Same rule. 


ASSEMBLYMAN ALLEN: Well, you're talking about the same 
case. It's the committee's business and I think it's the people's 


business. 
MR. EDISES: May I continue now? 


ASSEMBLYMAN ALLEN: ...as to what the Communist Party is 
trying to do to our system of justice in this-- 


CHAIRMAN O'CONNELL: Well, wait a minute, Mr. Allen, we're 
not concerned with communism and fasicism here today. 


ASSEMBLYMAN ALLEN: Well, I think we are-- 
CHAIRMAN O'CONNELL: We're interested in-- 


ASSEMBLYMAN ALLEN: We've got a witness here who won't 
even say whether he's a member of the Communist Party or not. 


CHAIRMAN O'CONNELL: Whether he is or not-- 


MR. EDISES: I'm not on trial here and if you want to 
say-- 


ASSEMBLYMAN ALLEN: You're here for some purpose and I'd 
like to know what itis. 


MR. EDISES: I'm here to try to rectify a miscarriage of 
justice and you're here to suppress it and to continue it. 


ASSEMBLYMAN ALLEN: If you think you're here to rectify 
a miscarriage of justice, why don't you tell us the whole story? 


MR. EDISES: I'm telling you all of the facts of this 
case. I'm telling you the pertinent facts of this case and you're 
not interested. 


ASSEMBLYMAN ALLEN: Tell us who you represent here today-- 


MR. EDISES: Ail you want to do, all you want to do is 
red bait. 


ASSEMBLYMAN ALLEN: Who do you represent today? 


MR. EDISES: If I have made any misrepresentation of facts, 
if I have falsified, prosecute me for perjury, but keep you stinking 





red herrings out of here, Mr. Allen. 
ASSEMBLYMAN ALLEN: Tell us who you represent. 
MR. EDISES: I won't answer another question from you. 
ASSEMBLYMAN ALLEN: Yeah, you're afraid to. 


MR. EDISES: I'm not afraid to answer any question but I'm 
not going to answer your questions. 


ASSEMBLYMAN ALLEN: You're afraid to answer them, 
MR. EDISES: That's a lie and you're a liar. 
CHAIRMAN O'CONNELL: Wait a minute, wait a minute. 


ASSEMBLYMAN BANE: Mr. Chairman, I'd like to get informa- 
tion about the law, and the stuff that's going on is certainly dis- 
turbing our hearing. 


ASSEMBLYMAN ALLEN: It disturbs me considerably to find 
a hearing conducted in this fashion where we have an attack on 
the district attorney-- 


ASSEMBLYMAN BANE: Mr. Allen, Mr. Allen, I think this 
committee-- 


CHAIRMAN O'CONNELL: The district attorney is here and 
if he wants to rebut anything that this witness has said why he's 
going to be given that opportunity. 


ASSEMBLYMAN BANE: All right. 


CHAIRMAN O'CONNELL: ...and I'm sure he's perfectly able 
to take care of himself. 


ASSEMBLYMAN ALLEN: Will he have the opportunity to do it 
today? 


CHAIRMAN O'CONNELL: Well, certainly, Mr. Allen. 


ASSEMBLYMAN BANE: Now, Mr. Allen, you've made enough 
press. Why don't you let us get on with the hearing? 


ASSEMBLYMAN PETRIS: I just want to point out that the 
district attorney, Mr. Coakley, is present. He has the reputation 
of a fighting district attorney, who is a very vigorous prosecutor 
and he can certainly take care of himself as to any charges that 
have been made against him. I just want to go on record objecting 
to this line of questioning by Mr. Allen. I think it's irrelevant 
and I think that-- 





ASSEMBLYMAN ALLEN: You don't think that we're entitled to 
know who this man represents in this hearing before us? 


CHAIRMAN O'CONNELL: I've ruled that the questions are 
out of order. I see no relevancy whatsoever and I wish as a favor 
to the committee, Mr. Allen, that you would desist from asking them, 
unless you want to appeal my ruling. 


ASSEMBLYMAN PETRIS: All I wanted to say was that it seems 
to me if Mr. Allen has some evidence of false statements in the Fact 
Sheet or in any part of Mr. Edises testimony, then it is his duty 
to bring out those false statements and show where the contradictions 
are. But the minute a label is applied, the thinking of certain 
persons automatically stops and anything the person might say there- 
after is automatically not believable, false and bad and is not 
judged on the basis of what's actually said and what the facts are. 
So in the interests of having a fair hearing I would respectfully 
request that this line of questioning be stopped and that if Mr. 
Allen does have evidence of falsehood that's what we want to hear, 
not what the man's political beliefs are. 


CHAIRMAN O'CONNELL: All right now, Mr. Francis. 


ASSEMBLYMAN FRANCIS: Mr. Chairman, I would like to direct 
a question to Mr. Petris and also to Mr. Bane. You've made quite 


an issue of Mr. Allen's line of questioning but do you, or either 
of you condone the statements that were made by the witness toa 
member of the legislature? 


ASSEMBLYMAN PETRIS: I haven't judged yet. I haven't 
heard from-- 


ASSEMBLYMAN FRANCIS: Well, I think if there is going to 
be any warnings made here that it should be made on both sides-- 


ASSEMBLYMAN PETRIS: There has only been conduct on one 
Side, so far of this type. I don't see anything wrong with what 
Mr. Edises has done. We've got a hearing here and Mr. Coakley's 
been sitting here. If Mr. Coakley were not present I would have 
objected a long time ago. I would have asked if he would be given 
the opportunity. As I said before I've seen him in action. He's 
been my district attorney in my county for many years and I think 
he knows how to take care of himself and do it very well. I'm not 
afraid for him at all. 


ASSEMBLYMAN FRANCIS: Then I assume that you condone the 
statements made by Mr. Edises to a member c@ this committee and also-=- 


CHAIRMAN O'CONNELL: Well, well,-- 
ASSEMBLYMAN PETRIS: I'm not condoning, I condemn it-- 





ASSEMBLYMAN FRANCIS: I frankly have never heard such 
statements made before and I'm shocked and frankly, I'm tempted 
to leave this meeting. 


MR. EDISES: Mr. O'Connell, may I state that-- 
ASSEMBLYMAN BANE: It's my turn after his. 


MR. EDISES:...1I have allowed myself to get a little 
excited. I-- 


ASSEMBLYMAN BANE: The witness down there is second spot 
to me, Mr. Chairman. If you give him my position I want to take it. 


CHAIRMAN O'CONNELL: Pardon-- 


ASSEMBLYMAN BANE: Mr. Francis, the state legislature has 
been put to a great deal of expense defending Mr. Allen's outbursts 
before. Now, I'm concerned about the taxpayer's pocket and having 
to put up any more expense as far as Mr. Allen is concerned. Now, 
I'd like to ask Mr. Allen a question. Do you accuse this man of 
being a Communist, Mr. Allen? 


ASSEMBLYMAN ALLEN: I haven't accused him of anything. 
I've got a federal document here with his name in it though and I 


think the question based on that is pertinent to this hearing-- 


ASSEMBLYMAN BANE: Well, have you made such a thorough 
investigation-- 


ASSEMBLYMAN ALLEN:...know who he represents in appearing 
here today. 


ASSEMBLYMAN BANE: Well, do you accuse him of being a 
Communist or representing a Communist front organization? 


ASSEMBLYMAN ALLEN: I don't know anything about it per- 
sonally but I think we're entitlad to-- 


CHAIRMAN O'CONNELL: I think that's enough gentlemen. 
Let's let the witness continue-- 


ASSEMBLYMAN ALLEN: I object to having our legislative 
process used to attack our whole system of justice. And I think 
that's what is happening. 


MR. EDISES: I wasn't aware that-- 


ASSEMBLYMAN ALLEN: And I think we're entitled here to 
have a witness answer our questions and-- 


CHAIRMAN O'CONNELL: This is a free country, Mr. Allen, 





and I think that it's a fine thing that anybody can criticize 
the judicial process, the legislative process or any other process, 


ASSEMBLYMAN ALLEN: Oh yes, and pretty soon we won't have 
any process. 


MR. EDISES: Mr. O'Connell, will you please-- 


CHAIRMAN O'CONNELL: ...if you think we're that weak, 
Mr. Allen, why-- 


ASSEMBLYMAN ALLEN: Well, I think when we have this kind 
of a committee hearing it's a farce and something oa be done 
about it. 


(ASSEMBLYMAN ALLEN left the hearing room at this point) 


MR. EDISES: Mr. O'Connell, will you please excuse the 
heat with which I expressed myself. I think there was some provo- 
cation. 


CHAIRMAN O'CONNELL: I think so, 
MR. EDISES: Now-- 


ASSEMBLYMAN FRANCIS: I'm glad to see you admit that, 
Mr. Edises, because I think-- 


ASSEMBLYMAN BANE: (Addressing Mr. Allen upon his exit) 
More press, more press-- 


ASSEMBLYMAN FRANCIS: ...this was a two-way street, 
honestly. 


MR. EDISES: Well, perhaps so. As I say, I apologize 
for the heat. I have just one or two additional observations I 


would like to make, 


I thought it was in the letter which we got from the 
Adult Authority, but apparently not. At any rate, at some point 
reference was made to Jerry Newson's attitude in prison. Now the 
fact of the matter is that for the past five years he has not been 
guilty of a single infraction of prison rules at all. Previous to 
that, there were four or five infractions. I don't think any of 
them were of a serious nature. In the past five years there have 
been none. Now, as a partial justification of keeping him in pri- 
son all these years, it has been stated that his attitude toward 
the prison authorities is unfriendly. Now, I submit to you, Mr. 
Chairman, that it is not at all extraordianary that a person who 
is innocent and believes himself to be innocent and has never been 
convicted of murder, and who believes himself to be punished for 
murder, and who has statistics which tend to bear this out, might 
possibly be a little bit less than amicable and friendly in his 





attitude toward prison authorities and that this would not 
necessarily indicate at all that he would be a bad risk for re- 
lease from prison or for parole. And, in addition, he's had an 
excellent record as a fire-fighter. He's gone outside the walls 

as a fire-fighter for several years and has been commended by the 
warden in that connection. There is a quotation in this Fact 
Sheet from the Examiner. I don't find it, but the substance of it 
is that the man is a good prisoner, has been a good prisoner. Now, 
I submit that a prisoner's morale is maintained by the hope of 
parole, by the possibility of parole. A person like Newson with 

a good prison record has every right to expect an early release. 

If he had been convicted of murder, he would have been eligible for 
release in seven years and at the utmost, ten years, if the testi- 
mony I heard earlier is correct. The very uncertainty of his term, 
the very fact of his being held in this situation, believing him- 
self to be innocent means that there is an excellent possibility 
that this man may crack one of these days. There will then be 

some breach of prison discipline which perhaps will furnish the 
excuse which seems to be sought for keeping him indefinitely con- 
fined. I hope that this won't happen. 


CHAIRMAN O'CONNELL: You have used the Newson case illus- 
tratively to point out what you consider to be a defect in our pre- 
sent laws relating to the Indeterminate Sentence and have suggest- 
ed an amendment to two sections of the penal code whereby notice 


will be given to defense counsel of record, the same as it is 
presently given to the district attorney, and that the statements 
would be in writing and exchanged between counsel. Do you have 
any other suggestions about the Indeterminate Sentence Law? 


MR. EDISES: I do, Mr. Chairman, and again, the sugges- 
tion is not one which applies to the normal activities of the 
Adult Authority, but it is something which I think might protect 
against the extraodinary situation where a zealous prosecutor or 
a politically powerful person wishes to take unto himself the 
responsibility for insisting that a man is guilty of a crime that 
he never has been convicted of and which he vigorously denies. 


« First, I think that after a person has been turned down 
for a specified number of times in his application for determination 
of sentence or for parole, that at that point we may be justified 
in assuming that this is a somewhat unusual case and perhaps at 
that point the man ought to be entitled either to APA proceeding 
or something of the kind, some review in other words, beyond the 
kind of review which is now available to him, which is no review at 
all. And either along with that or in the alternative, it seems 
to me that it ought to be possible for a prisoner who is confined 
for an unusually long period of time, and I would be willing to 
fix that time very conservatively, so that it would not be capable 
of abuse; I think that when a person has served that unusually 
long period of time he ought to be entitled to some kind of an 
independent inquiry or determination as to why. He at least ought 
to be in a position to leamthe reasons for this unusual treatment 
and be in a position to offer countervailing evidence. Now, as to 





where you fix this time, one possibility might be that it is 
fixed at the median point where prisoners in this category nor- 
mally would expect to be released. Mr. McGee's department has 
records which could establish this very easily. If this is felt 
to be too liberal then it might even be fixed at a point beyond 
the outer edge of that 80% central figure that Mr. McGee cites 

in his letter to me. That would mean in an extraordinary case 
such as the Newson case, of which there are practically no others 
that I know of, the man would have a right to find out why he is 
being confined and possibly have an opportunity to correct an in- 
justice. At least the facts would be brought to light, which we 
have not been able to do so far in this case because we have not 
been able to get access to the records. Those would be my sug- 
gestions. 


CHAIRMAN O'CONNELL: You think that latter suggestion 
might tend to boomerang against the defendant? That it might have 
a tendency to encourage the authority to fix the sentences ata 
little more time served than they presently do, in other words to 
approach this outer limit, to take all that the law allows. It 
has been my experience in many cases that when we tend to estab- 
lish minimums that they become the going rather than the minimum 
basis, 


MR. EDISES: I don't know. I can see where there might 
be such a tendency. Alternatively, there might be legislatively, 
a determination of the point where an individual would have a right 
not necessarily to a reversal of the action of the Adult Authority, . 
but for an accounting in effect so that he knows where he stands. 
These are possibilities. I'm not prepared to say that any one of 
them has any greater merits than the other. But it does seem to 
me that a man in the position of Newson, a first offense robbery 
defendant who is serving an unprecedented length of time under 
circumstances where all the indications are that it is because he 
is regarded as guilty of a couple of vicious and brutal murders, 
that there ought to be some recourse. 


CHAIRMAN O'CONNELL: Mr. Bane has a question. Then Mr. 


Francis. 


ASSEMBLYMAN BANE: Mr. Newson's sentence was given at 
what limits? 


MR. EDISES: Five to life. 


ASSEMBLYMAN BANE: Five to life. According to law, when 
is he parolable? 


MR. EDISES: He was parolable, I believe, after 20 months 
in prison. 


ASSEMBLYMAN BANE: You pointed out that if he'd been con- 
victed of murder that he would have been parolable after seven years. 








MR. EDISES: Yes sir. 





ASSEMBLYMAN BANE: I'm trying to draw out why you made 
this point? He's parolable in 20 months for the sentence he got 
and parolable after seven years. However, if the Adult Authority 
felt about him as they feel about him now, he wouldn't have been 
paroled after seven years. 








MR. EDISES: That point is well taken. 






ASSEMBLYMAN BANE: So, I was wondering if the point you 
made in this thing has any bearing at all. 






MR. EDISES: My feeling is this, that if he had been con- 
victed of those drug store murders, that he then would have entered 
San Quentin and he would have been a convicted murderer. And pro- 
bably, this is just guesswork, but there wouldn't have been all of 
the steam and emotion and dragging in of irrelevant issues and all 
the rest of the stuff that has been characteristic of this case. 






















ASSEMBLYMAN BANE: Well, I presume that the district 
attorney who wrote the letter about him when he was convicted of 
robbery would have written just as strong a letter if he'd been 
convicted of murder in case the Adult Authority was considering 
paroling him. 


MR. EDISES: You may be right. 


ASSEMBLYMAN BANE: I think that particular relationship 
between whether or not he had been parolable by law after seven 
years really doesn't make much difference, does it? 


MR. EDISES: I'm not prepared to insist on that. My 
feeling is that he's worse off than if he had been convicted of 
murder because he is being punished for murder but not convicted 
of it. 


ASSEMBLYMAN BANE: Well, life is life. Looks like he 
would have gotten it in either one of them. 


CHAIRMAN O'CONNELL: Mr. Francis. 


ASSEMBLYMAN FRANCIS: Mr. Edises, aren't there cases 
where a man is never paroled? In other words, he's in prison for 
life or at least for long terms of 20 and 30 years, at least I've 
read of such cases-- 










MR. EDISES: Yes. 





ASSEMBLYMAN FRANCIS: ...Well, consequently, if he had 
been convicted of murder, it's not entirely true that he would 
have been better of7. is it? 








MR. EDISES: Not necessarily, but-- 


ASSEMBLYMAN FRANCIS: I wonder if you have in your re- 
search, ever found any cases where you have the same type of 
conviction for a first degree robbery where a man has been in- 
carcerated for a long period of time, say exceeding the time of 
Mr. Newson? 


MR. EDISES: I do not know, but all that I know is that 
as I said in the middle 80% of the cases the maximum up to the last 
year that I had information on, was 5 years. Mr. O'Connell tells 
me that since then it has gone up to 6 years. Here we have a man 
who has been confined for 10 years. 


ASSEMBLYMAN FRANCIS: Well, Mr. O'Connell, are these 
statistics available from the Department of Corrections as to the 


length of-- 
CHAIRMAN O'CONNELL: Yes, yes. 


ASSEMBLYMAN FRANCIS: I'm not talking about the medians 
now, I'm talking about other cases where they have been incarcerat- 
ed for longer sentences. 


MRS. THOMPSON: Oh yes, I asked for and looked at some 
case files of that type, the ones that were shorter than and the 
ones that exceeded the median. In the one that I found that ex- 
ceeded the median the man was incarcerated on four felonies, I 
believe, involving violent assault, rape, several rape counts and 
things of this nature, so that it was not a single, simple first, 
one charge of first robbery. 


ASSEMBLYMAN FRANCIS: Well, say, in modern times, with- 


in the past 15 or 25 years, has there been any convictions to your 
knowledge where the length of time served has exceeded 10 years? 


CHAIRMAN O'CONNELL: For first-degree robbery? 
ASSEMBLYMAN FRANCIS: Yes. 


CHAIRMAN O'CONNELL: I don't know. Mr. Fitzharris or 
Mr. Spangler might be able to tell-- 


MR. FITZHARRIS: Well, I can think of one offhand that 
has been in Folsom for 16 years and as far as I know will be 
there a lot longer. 


ASSEMBLYMAN FRANCIS: In other words, this is at the 
discretion of the Adult Authority. 


MR. FITZHARRIS: Yes, that's right, and incidentally this 


was*** 





ASSEMBLYMAN FRANCIS: I have just one other question to 
ask. Do you think it would be a great help if we amended the code 
so that the notices that are now provided to the judge and the 
district attorney also be provided to the defense counsel of record? 


MR. EDISES: Ido, Mr. Francis. I think it would be con- 
sistent with the spirit of our criminal prosecution. I grant you 
that as far as the precedence and the cases are concerned when a 
man is convicted and has no current appeal he is pretty much in a 
position of having no constitutional rights or hardly any. But we 
don't necessarily have to look at the letter of the constitution 
here. I think it would be consistent with due process of law and 
fundamental fairness to give the man a chance to have his attorney 
give his side of the story as well as the district attorney. Mr. 
Bane, may I add one additional comment in reply to your question? 


ASSEMBLYMAN BANE: Are you finished, Mr. Francis? 
ASSEMBLYMAN FRANCIS: Yes. 


MR. EDISES: You asked whether the man is any worse off 
because he was not convicted of murder in view of the fact that 
legally he is sentenced to five to life, anyway. The answer is 
this. If he had been convicted of murder, he would have been in 
a position to have sought a new trial, to have filed some form of 


writ on the basis of the newly discovered evidence which came into 
our hands when we found out about this man George Dellow who had 
been at the scene of the crime and who claims that he had informed 
the District Attorney's office and the Oakland Police Department 
about it and nothing further ever happened. But he is not con- 
victed of murder. He's being punished for murder but he's not 
convicted of murder. Under the circumstances we are not in a 
position to seek a writ of coram nobis or any other proceeding 
which might have been available to him if he had been convicted 
of murder. 


ASSEMBLYMAN BANE: Let me ask you this. To date have 
you filed this additional information that you have received and 
have you filed any material which you think would influence the 
Board of Corrections to give him parole? Have you filed anything 
with the Board members? 


MR. EDISES: The Board, or the Adult Authority, at any 
rate, was made a defendant, all the members of the Board were made 
defendants in the habeas corpus case, and the petition for writ 
of habeas corpus, they were represented by counsel there. And all 
of the evidence in our possession was placed before them. 


ASSEMBLYMAN BANE: Okay, now they have all the informa- 
tion then, both for him and against him, on parole. Now they've 
been sitting there in judgment and to date they judge that he 
should not be released to society. Isn't that just about the 





situation? 


CHAIRMAN O'CONNELL: Well, I think that the writ was 
filed after the last yearly examination or whatever you want to 
call it. 


MR. EDISES: Yes, it was in January, 1960, and the last 
examination I think was in December of 1959. Comes up again in 
December, 1960. 


CHAIRMAN O'CONNELL: At which time the Board will have-- 
have 
MR. EDISES: At which time the Board will then/officially 
before it the material set forth in our petition for writ of habeas 
corpus and in the various affidavits which were filed in support 


of it. 


ASSEMBLYMAN BANE: Well, I apologize for having missed 
some of your testimony. The testimony that existed between you 
and Mr. Allen I wishea@ I had missed instead of some of the other. 
But, in your testimony here regarding the Newson case, have you 
presented any material as to what his record has been while he's 
been in prison? 


MR. EDISES: I intended to, whether I did or not, I 
don't know. 


ASSEMBLYMAN BANE: ‘Then, actually the record that you 
have while he's been in prison, as far as your're concerned would 
indicate that he's entitled to parole? 


MR. EDISES: In the normal case-- 
ASSEMBLYMAN BANE: Well, that's the only question-- 


MR. EDISES: Here is what the Adult Authority says. They 
said "Mr. Newson has been confined at San Quentin since being re- 
turned from Alameda County during 1952. He has been involved in 
various academic and rehabilitative programs during his confinement 
and there are indications that he is profiting from participation 
in these correctional programs. This is evidenced to some extent 
by the absence of any disciplinary infractions since May 4, 1955. 
During the first five years of his confinement he was involved in 
activities which caused him to be called before the disciplinary 
committee on five occasions. On four of these occasions penalties 


were levied." 


Then they go on and state ..."the staff notes that Mr. 
Newson appears to have a fairly strong anti-social identification 
and continues to express strong feelings in relation to the cus- 
todial staff." 


And I submit to you that if Newson is innocent it's not 
at all surprising that he would have such feelings about being 
confined. 





ASSEMBLYMAN BANE: Well, generally you don't think that we can 
all sit and judge as to where the Adult Authority is being 
accurate in keeping somebody incarcerated, do you? 


MR. EDISES: You missed the earlier part of my testimony, 
Mr. Bane, where I expressed myself as believing that on the whole, 
our California prison system and the Indeterminate Sentence Law 
is an excellent thing, and very well administered. I expressed 
myself as concerned about the rare marginal case where some zealous 
D. A. was determined that even though judge and jury had tried the 
man and no final decision had been reached, that he was going to 
constitute himself not only prosecutor but judge, and that rarely 
happens. 


ASSEMBLYMAN BANE: That's all the questions I have, Mr. 
Chairman. 


CHAIRMAN O'CONNELL: Mr. Petris, I think, has-- 


ASSEMBLYMAN PETRIS: I have a few. I will try to make 
them brief. You have conceded that the district attorney would 
have the right to express his opinion, isn't that right? 


MR. EDISES: Yes sir. 


ASSEMBLYMAN PETRIS: ...and he would also have the right 
to send that opinion to the correction authorities under the sta- 


tute? 
MR. EDISES: Yes sir. 


ASSEMBLYMAN PETRIS: Would you also concede that after 
three very hotly contested trials in which I imagine there was 
more heat generated than there was here today, that both counsel 
on both sides really would find it almost humanly impossible to 
take a detached view of this case and observe it in the highest 
Olympian sense of objectivity at any time that they are writing 
any communication about the case. Wouldn't you agree to that? 


MR. EDISES: I would concede that that is probably true. 
I determined when I started to testify today that I was going to 
control my temper. Unfortunately, at one point I lost it, so that 
I can cancede that this is a human tendency. 


ASSEMBLYMAN PETRIS: Would you also concede this, disre- 
garding for the moment the degree of severity of the letter and just 
looking at criminal cases generally,wouldn't you regard it as one 
of the duties of the district attorney to bring to the attention 
of the Adult Authority upon being notified that a sentencing was 
about to be fixed, determined, wouldn't it be the duty of the 
district attorney to bring to their attention any characteristics 
or features of the man's personmality or his background, including 





the fact that he had been tried but not convicted? 
MR. EDISES: Yes sir. 
ASSEMBLYMAN PETRIS: That would be his duty also, wouldn't 


MR. EDISES: Yes sir. 


ASSEMBLYMAN PETRIS: So, as I understand it, you concede 
all these points. But your point simply is that when he does this, 
that defense counsel should have the right to have a copy of this 
letter or report so that suitable reply on the defendant's behalf 
can be made, 


MR. EDISES: Yes sir. And I think the letter in this 
particular case proves that. 


CHAIRMAN O'CONNELL: I: guess there are no further ques- 
tions. Thank you, Mr. Edises. Mr. Coakley, did you want to say 
any thing? 


MR. COAKLEY: I think this calls for some kind of reply. 


CHAIRMAN O'CONNELL: Mr. Coakley, do you have any objec- 
tion to being sworn? I think as long as Mr. Edises was-- 


MR. COAKLEY: No, no. 


CHAIRMAN O'CONNELL: Do you solemnly swear to tell the 
truth, the whole truth and nothing but the truth, so help you God? 


MR. COAKLEY: I do. 


MR. COAKLEY: My name is James Francis Coakley. I am 
District Attorney of Alameda County. I have been since 1947 and 
before World War II, when I served in the Navy, I was in the 
district attorney's office for many years under now Chief Justice 
Warren, and his successor, Ralph Hoyt. I am familiar with this 
Newson case, although I did not try it myself. It was prosecuted 
by Mr. Lawrence Dayton, one of my assistants, who is now the 
United States District Attorney for Nothern California, and Mr. 
John Cooper, who is now a distinguished member of the bar in pri- 
vate practice in Alameda County. 


Now, first, with respect to the criteria, the subject 
of your notice, which I received, the criteria to be used by the 
Adult Authority in fixing and setting sentence. I might say first, 
that in my opinion, the matter of the final determination of term 
or parole is a function of the Adult Authority. Certainly, it is 
not a function of the district attorney but the Adult Authority 
must have some reliable information in doing so. The determination 





of sentence is a function of the Court. The district attorney's 
function, as we all know, is to present the evidence at the trial 
and after the trial if he has any additional evidence in mitiga- 
tion or aggravation I consider it his duty to present it to the 
Court for what it is worth and where the defendant pleads guilty 

it frequently happens that the district attorney is called upon 

to submit any and all evidence, not just the evidence relevant 

to the offense charged. That is common sense and reason. That 

is the law of this state. It so happens that I had considerable 
experience*** when I entered the Navy as a deck officer they found 
out my background and for two or three years I had a lot of ex- 
perience in military justice and even there, the Court Martial is 
required to have a special proceeding for it, after a man pleads 
guilty or after his trial for anything in aggravation or mitigation. 
The mitigation can be presented either by the trial counsel or de- 
fense counsel. And, of course, the defense counsel is not going 

to present matters in aggravation but it's the duty of the trial 
counsel, the prosecutor under military justice, to do so. Now that 
concept applies in every*** it's just common sense. It's in our 


law. 


Now, with respect to this Fact Sheet which each member 
of this committee received on April 5th, I believe it was, from 
Mr. Truehaft, the partner of the firm of Edises, Truehaft and 


Grossman, The 12 page document entitied Fact Sheet on the Jerr 
Newson Case. I'm going to address myself to that because it is 


something which is before this committee and I believe it calls 
for an answer. First, however, I want to say that that Fact 

Sheet implies, it does not expressly state that the district 
attorney and I personally did something wrong or improper in writ- 
ing the letter to the Adult Authority. In January of this year 

in the proceeding to which Mr. Edises has referred in San Rafael 
in Marin County they made the same charges and allegations only 
even more emphatically than they have done here. They gave it 
wide publicity. Before the Marin County hearing, press releases 
were given to all papers charging all sorts of things similar to 
that which is contained in the Fact Sheet which you gentlemen have 
received. Now, first with respect to whether or not there is any- 
thing improper or wrong about a district attorney sending a letter 
to the Adult Authority about the case. The Penal Code sections 
heretofore mentioned, Section 3022 and 3042, require the Adult 
Authority to send a notice at least 30 days to the district 
attorney, the sheriff, the trial judge and that obviously would 

be an idle act if the law did not contemplate the district attor- 
ney should answer that. Now, that letter, I have a form, I have 

a form-- 


CHAIRMAN O'CONNELL: If you wish to- 
MR. COAKLEY: Huh, oh yes, yes. 


CHAIRMAN O'CONNELL: Do you know whether it's customary, 
for example, for the sheriff to submit anything to-- 





MR. COAKLEY: I don't know, Mr. O'Connell. 
CHAIRMAN O'CONNELL: How about the judge? 


MR. COAKLEY: The judge as required by law sends a 
statement of the case with his views and recommendations immedi- 
ately after the man is sentenced to State Prison. That's Section 


1203.01. 


CHAIRMAN O'CONNELL: I'm inferring receipt of the notice 
provided in Section 3022 and 3042. 


MR. COAKLEY: I don't know whether the judge does it or 
not, but I'm inclined to think that the judge could do it if he 
wanted to as could the sheriff do it. Amthe judge may take the 
view that when he sends what is known as Statement of Judge and 
District Attorney to the Adult Authority immediately after sen- 
tence as required in Penal Code Section 1203.01, it isn't necessary 
to say any more. He probably depends upon the district attorney 
in his county to answer the notice provided for in Section 3022 
and 3042. That, I think, is what the situation is. It's been a 
long time since I've been on the calendar and sometimes judges 
change in the mechanics of their policies of procedure. Now, 
the notice which the district attorney receives from the Adult 
Authority of Hearing on Determination of Term and/or Granting 
Parole invites comments, views and recommendations regarding the 
case. So, this certainly, and Section 3046 of the Penal Code as 
I recall it, requires, it says that the Adult Authority shall, 
it's mandatory, shall consider any reports or information re- 
ceived from the district attorney, the sheriff, the judge, or any 
other persons in fixing the term. That being the law, certainly 
I find some difficulty in following the reasoning of the Fact 
Sheet and Mr. Edises' statement here today that implies there is 
something wrong about the district attorney writing a letter to 
the Adult Authority. I consider it the duty of the district 


attorney-- 


CHAIRMAN O'CONNELL: I think Mr, Edises conceded the 
right of the district attorney to make such a statement. I think, 
in his opinion, this particular statement was intemperate but 
beyond that I don't think he expressed any opinion. 


MR. COAKLEY: Now, I don't think it's intemperate at 
all. I think-- 


CHAIRMAN O'CONNELL: I didn't say it was intemperate. 
I think Mr. Edises said it was intemperate. 


MR. COAKLEY: Mr. Edises has said that, well I under- 
stood him to say that at least, and I thought I made some notes 
here, when he first started out, before Mr. Petris asked him some 
very important questions, that the district attorney had, or he 
implied that the district attorney did not have any right to 
constitute himself as a judge and jury and decide, give an 





opinion that the defendant was guilty of any offenses other than 
the offense for which he was sentenced. Now, on the other hand, 
and if all the district attorney did in answer to this notice was 
to write a letter and say I believe that the defendant is guilty 

of murder and said nothing more, Mr. Edises might have a point, 

but the letter which my office sent to the Adult Authority in 

reply to their first notice of hearing inviting our comments, views 
and recommendations, gives them the facts, all of the facts, upon 
which the opinion of guilt is based. Now, he proclaims, as he did 
in San Rafael, that the letter of 1953, to the Adult Authority, 
only briefly refers to the robbery case. Well, perhaps he has over- 
looked the fact that in 1950, Judge Tyrrell, the trial judge in the 
robbery case and Mr. John Cooper, sent what is known as a Statement 
of District Attorney and Judge, provided for by Section 1203.01 in 
which all the facts of the robbery case were set out. It wasn't 
necessary in the letter to the Adult Authority to reiterate them, 
but I certainly considered the duty in this Newson case, as in any 
other case to inform, fully inform the Adult Authority with respect 
to facts and as the request provides, views, comments, and recommen- 
dations based upon those facts. And I respectfully submit that the 
letter of 1953 to the Adult Authority in respect to Jerry Newson 
*** precisely accurate, we were very careful in that respect and-- 


CHAIRMAN O'CONNELL: Excuse me, Mr. Coakley, but would 
it be fair to say that your present feeling is the same as it was 
last year, that Newson should not be released? 


MR. COAKLEY: That's right. That's how I believe. 
That's my opinion. 


CHAIRMAN O'CONNELL: Is it your present feeling that he 
Should never be released? 


MR. COAKLEY: Well, I don't know about that-- 


CHAIRMAN O'CONNELL: Mr. Edises quoted something from 
the letter-- 


MR. COAKLEY: At the time I wrote that letter I certain- 
ly believed that and unless he's changed, unless he's changed a 
great deal, I sincerely believe that he would be a very serious 
menace to society. 


CHAIRMAN O'CONNELL: That's based on your own inner con- 
victions-- 


MR. COAKLEY: On the facts-- 


CHAIRMAN O'CONNELL: ...but that is really based on your 
belief, your sincere, honest belief that Newson did commit these 
two murders. 


MR. COAKLEY: Yes. I know he committed murder. 





CHAIRMAN O'CONNELL: ...and you weren't able to get a 
conviction but that doesn't mean necessarily that he wasn't 
guilty of those crimes, or didn't commit them. 


MR. COAKLEY: We got a conviction. He was convicted by 
a jury in the first trial even though the Cruikshank girl, a 16 
year old little colored girl who knew Newson very well, and who 
had passed the drug store and saw him there, and testified under 
oath, at the preliminary hearing that he was the one she saw there 
at shortly after 9 o'clock under circumstances which indicated 
beyond a peradventure of any doubt that he was the killer. And 
she gave other incriminating evidence as to Newson; his automobile 
alongside of the drug store, the door out of which Newson admitted 
to Mr. Riedel that he made his escape. Mr. Riedel said, "How did 
you get out?" The front door was locked from the inside when the 
police came there after midnight. "How did you get out?" And 
Newson said, "Oh, that was easy." And he showed this motion, told 
them how he put the screw driver or something in the hasp, and 
pried it off, and that's precisely what had happened. That hasp 
was pried off just exactly that way and if Newson wasn't there he 
wouldn't have known that, because it wasn't in the newspapers at 
the time Mr. Riedel talked to him and he made at least three con- 
fessionsto Riedel on three different occasions. Now, if a district 
attorney simply wrote a letter to the Adult Authority in answer to 
their request or invitation for views and recommendations and said 
he's just guilty, that letter wouldn't be worth very much, would 
it? If it wasn't supported by the facts upon which the opinion 
was based. Just like an expert's testimony, if he comes in and 
says " I think that's the gun", and doesn't give any facts upon 
which he bases his opinion, his opinion is not worth any more 
than the basis of it. But this letter is factual and I consider 
it the duty of the district attorney under the law, when he is 
invited to do so as he is in each case, to cooperate with the 
Adult Authority and to give them the benefit of all of his know- 
ledge, not merely the facts of the case upon which the defendant 
was convicted, but the facts of the defendant's life and that's 
What was done here. And every single fact in that letter, which 
something like 10 pages, is accurate, absolutely accurate. 


CHAIRMAN O'CONNELL: Well, we'll stipulate that it's 
accurate. I don't think that Mr. Edises challenged anything that 
was said in it, perhaps the language he objected to, and perhaps 
he thought it was a little one-sided, but he didn't dispute anything 
that was said in there in particular insofar as I was able to deter- 
mine. But, I think the question I would like to ask at this point, 
if you dor't mind, is wkat do you think of Mr. Edises! proposal 
that the defense counsel should have a corresponding right to 
notice of these times and to have the exchange of recommendations 
made? 


MR. COAKLEY: Well, I haven't given much thought to it, 
ut offhand, my first impression would be that I would have no ob- 
jection to that, although there may be a policy involved. Now, I 





64, 


can understand how an agency such as the Adult Authority, just like 
a probation officer who has to receive information from people who 
do not want to be identified -- 


CHAIRMAN O'CONNELL: This is really carrying on adversary 
preceeding beyond -- 


MR. COAKLEY: You see the probation officer sends out 
letters to various people on both sides. The defense counsel will 
provide the probation officer with names and the probation officer 
contacts all those people and receives letters and he puts those 
letters into the Probation Report at least in our county, as Mr. 
Petris probably knows, puts all those letters favorable and any 
other matter favorable to the defendant. But sometimes he gets 
letters which are not favorable and the people would be, I think 
from a policy standpoint. reluctant to be absolutely forthright and 
cooperative with the Prcbation Officer and the same thing would apply 
to the Adult Authority, if the person thought that his information 
would be made public and would be made available to defense counsel 
and to the defendant. There might be some retribution there. I can 
see where it may, from a policy standpoint, be unwise. And that's 
my thinking on the thing. Incidentally, this letter is not one- 
sided because it says, it puts in there, the fact that the Supreme 
Court granted a new trial, states why. It puts in there the fact 
that 2 of the Oakland Police Department's ballistics men, Fuller 
and Davis, came to an inconclusive result. They were not able to 
say it was the gun, nor were they able to say it was not the gun. 
All of those things are in there. In addition to that there is, 
with the Adult Authority, the Probation Report. It is Judge Tyrrell's 
practice just as it is the other judges in Alameda County to have,- 
in every case, a probation investigation by the Probation Department. 
Whether the man's eligible for probation or not doesn't make any 
difference. That Probation Report puts in a complete evaluation of 
the defendant. It takes all favorable letters, everything in miti- 
gation, everything favorable to him, the psychological and psychia- 
tric aspects of the thing. That's on record and that was sent in 
this case, immediately after he was sentenced. Because it had to 
be filed with the judge before sencence. And, incidentally, that 
Provation Report is an interesting thing. It points out, and this 
is pertinent to the time that Mr. Newson should be in prison, it 
peints out that he is so calloused, that after the robbery, that 
is in committing the robbery, he just wanted some money, he wanted 
a lot of money, and he prepared very carefully after thinking about 
it for ouite a while. He made very careful preparations, and went 
down to this Housing Authority Office and in broad daylight, after 
waiting for his opportunity, the opportune time, he goes in and he 
holds up this place and he terrorizes four people. And on the way 
he threatened to kill three of them, the manager and the two ladies, 
and cn his way out, when he was making his getaway, by the way he 
was masked and he had prepared a little grip with sandwiches, with 
a change of shirt so he couldn't be identified, the mask, the rope 
to tie them up and all that, and in making his getaway, a man 
connected with the Housing Authority came around the corner of the 
building and Newson himself, and this is pertinent, told me that 
he pointed the gun at that man, pulled the trigger, it was a .45 
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Colt automatic and that he intended to shoot him. He pulled the 

trigger for the purpose of shooting him, pout the clip wasn't quite 
all the way in and it misfired. Had he done so, as I pointed out, 
he would have been guilty of first degree murder and it would have 


been the death penalty -- 
CHAIRMAN O'CONNELL: That's a large "if," isn't it? 


MR. COAKLEY: Well, if the man had died - he's committing 
a robbery at the Harbor Homes, he has already held up, already ter- 
rorized four people, had them tied up and everything, and he has 
stolen the $1275. Then in getting away - Oh, incidentally, one of 
those women testified and it's in this Statement of District Attorney 
and Judge, and said that he pulled the trigger in there and that the 
thing didn't go off. If that guard who came around the corner had 
died, it would have been murder first degree, a clear case. Now, 
subjectively, and this is what I want to point out, subjectively, and 
I'm now talking about the robbery case for which he now stands cor- 
victed and for which he is now serving time. Subjectively, he was a 
cold-blooded murderer. It was just his good luck that the gun 
happened to jam because the clip wasn't all the way in. But from 
the standpoint of his state of mind, he was subjectively a murderer, 
a killer, and that is the thing which I think the Adult Authority 
has a right to take, and which the Adult Authority should take into 
ccnsideration. Now I know Mr. Herbert Wechsler who has been working 
for many years, many, many years, something like 25 years on the 
model Penal Code for the American Law Institute. I have copies of 
that code. [I have corresponded with him about it. f used to be a 
professor of criminal law myself at one time. i'm interested in the 
theory as well as the practice of the law, and that Penal Code, as I. 
recall it, males the statement about penology, that not enough con- 
sideration is given to the subjective aspect of crime, to the state 
of mind of the individual. Too much emphasis is on the result. If 
aman points a gun at somebody and fires and misses him, he can be 
charged with an attempt to kill, or he can be charged with assault 
with a deadly weapon, but the time he serves is far, far less than 
if his aim was good and the man died. You see? The man is just as 
guilty, just as culpable, and in this case here the evaluation of 
the probation officer which is on file in this case shows that Newson 
was very calloused about that robbery for which he's serving time, 
he just wanted some money so he decided to go and commit a robbery. 
And the same thing happened, identically the same thing happened 
in the drug store murder. Now, let's see = I ‘think probably I 
should say that with respect to the facts, address myself to the 
Fact Sheet which each member of this committee has received. First, 
let me say that it is replete with statements that are absolutely 
false and libelous. And there is nothing new about this. 


CHAIRMAN C'CONNELL: Shall we take, take -- 


MR. COAKLEY: Yes, I'll be very glad to. Let's take the 
mere serious allegatiors first that he makes in there. Now, let's 
see on page 6 here he says "illegal planting of microphone in 
attorney's interviewing room in the County Jail." Now, that is an 
absolute misstatement of fact and I ecntend that Mr. Edises and 
Mr. Truehaft know it, because in that case this is what happened 





The, Newson attemrted to send a message ou% to obviously an 
accomplice through a trustee, a trustee in the jail is a prisoner 
who is trusted and who has the run of the jail. The trustee told 
the jailer about it. The jailer told the Homicide Detail. The 
Homicide Detail went to Mr. Dayton and asked him about the law 

on the subject. He said it is legal to de so under Section 6532-H 
of the Penal Code, which it is. If it's authorized by the Dis- 
trict Attorney or authorized by the head of the Department. So, 
Shey went out. They didn't have any recording equipment in the 
Oakland Police Departmen; strange to say for a department that 
big. They went out and they rented it from a private agency who 
had it. Aw that man came into the jail and in trying to put it into 
place where this girl that Edises had sent a message to come in, 
that he wanted to talk to her about what happened the night of the 
murder, and he told her to tell Willie to keep his mouth shut, or 


something like that in this message, if she'd come in-= 


CHAIRMAN O'CONNELL: Do you mean Edises or Newson? You 
said Edises. 


he girl would come 
here there would 
with the jail 
1d everything. 
here was a series 
oked it up. I 
r My office is 


MR. COAKLEY: Did I say Edises? 
in to talk to Newson they tried to find a 
be no noise interference. And if you're fa 
up there, the elevator and the clanking of 
The only place they could find was a small 
of rooms, and they put it in one room and ¢ 
knew nothing about this until after it was 
down at the Court House. This was up at th and City Hall. 
Dayton had nothing to do with the mechanics of putting it in. He 
told the police department what the law was. So, anyway, they put 
it in and it wasn't plugged in. It was not operating. They were 
waiting for this Henderson girl to come in to talk to Newson. And 
let me say at that point that with all circumstances of the note, 
and the message such as it was, there was a clear indication that 
the crime of accessory after the fact was abouts to be committed or 
that; Newson was trying to get somebody to commit it. So, the 
police had a duty in my opinion. They would have been derelict if 
they didn't. So they put the microphone in an open vent of some 
kind and Mr. Sperbeck came in and found it and went running down 
to the Press and the Press talked to the Chief of Police. And he 
said, well, I didn't know anything about it. I'll find out. He 
found out and he had an off the record meeting with the Press. He 
Sold them why it was there. It was there waiting for this Henderson 
girl to come in to have this conversation with Newson. One of the 
papers broke the confidence of the off the record meeting and as a 
result it was in the papers and opportunity of the Police Department 
to get further evidence in the case, probably very conclusive evi- 
agence, was destroyed. It was a very, very, serious interference 
with the work of law enforcement. However, because there was so 
mich, and as soon as Sperbeck knew about it, he and Mr. Deasy and 
a couple of other attorneys came down tc me and he laughed, he 
wanted to give it to me, he said, “Listen, I knew it wasn't there 
to listen in on an attorney-client conversation now." He said, 
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"TI knew why it was there." But I wasn'sS satisfied with thas. 
Mr. Truehaft and Mr. Edises made such a big furor about it again 
with their handouts, their releases, their press releases and so 
forth, that I requested the Alameda County Bar Association to 
appoint a committee to investigate it and they did. A very fine 
eommittee, and they made a report. In that report they said in 
no uncertain terms that there was nothing illegal about it, that 
under the circumstances of that case it was perfectly legal. C 
was not a violation of anyone's civil rights, it was not a viola- 
tion of Newson's civil rights, and completely cleared the police 
department and the district attorney's office of any onus or of 
anything derogatory. Now, he knows thavt, still he puts it into 
this and calls it an illegal planting. The Alameda Counsy Bar 
Association said it was legal. Now, that's number one. 


Now, he says here suppression of 
"there was a serious behind-the-scenes rift 
Department", and so forth, "There were leaks | 
defense to pick up pieces of evidence seppruased by the district 
attorney." I say that's just nothing short of a lie. That's all 
is is. Now, then he says suppressed sh gpd ballistics evidence, 
Now. he says, "only after both sides had re: did the defense 
counsel learn that the Oakland Police Departme nt criminologists, 
Fuller and Davis, had studied the firearms evidence over 100 hours 
and disagreed with Kirk's findings. One of these men indicated to 
the defense through an intermediary, that if subpoenaed they would 
so testify. Had they not taken this initiative the defense would 
have had no way of knowing what the District Attorney well knew." 
That is another lie. Nothing else but, and a deliberate one. I 
am prepared, I have the reporter's transcript on appeal which is 
on file, I have a copy of it, which is on file in the Supreme 
Court of this state, which shows that Mr. Edises himself, in 
cross-examining Dr. Kirk during the case *** of ee early 
in the case, asked Dr. Kirk about that very thing, asked questions 
of Dr. Kirk if it wasn't a fact that Fuller and Davis, the crimino- 
ogists of the Police Department, had made their test firings and 
had come to an inconclusive result. Edises himself asked him 
also about the newspaper articles. I have them here. 
immediately after the murders were discovered, it was . 
sal, such a terribly aggravated offense, that there was 4 great 
deal of publicity. For days and days the newspapers, and you 
know how busy they can get, they can do more investigative work 
than the police and the district attorney sometimes; they had 
pictures in the paper of Mr. Fuller firing his test shots. They 
had day after day articles that Fuller anc Davis had not arrived 
ac any conclusion. That they coi ilen's say it was the gun, or 
that it was not the gun. Mr. Edises hn imself early in the trial 
asked Dr. Kirk about that very subject. Here they say "only after 
both sides had rested did the defense learn about thet thing." 
Now, how in the world can they do that? And they not only did it 
here, but they did it in Marin County, and they did it for three 
years, for three years, if you please, while those trials were 


going on. 
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CHAIRMAN O'CONNELL: Did Dr. Kirk answer negatively 
when asked by Mr. Edises if it was not true that Fuller and Davis 
had found evidence which was inconclusive and did not support 
Kirk's findings? 

MR, cercea © During the case of the prosecution in 
chief, that's before the defense starts their case, Dr. Kirk was 
a witness; Dr. Kirk, "a Ph.D. in his field at California, who 
taught Fuller and Davis at one time. Fuller and Davis, I grant 
they were inexperienced at this point. Davis had never testified 
in a ballistics case. Fuller had testified in only two. And 
possibly their equipment wasn't what it might be, but at any rate 
they were inconclusive. Now, Dr. Kirk was asked by Edises, 
"Doctor, what about these articles in the newspapers about the work 
of Fuller and Davis and the fact that they are unable to come to 
any conclusion about this?" Am the Court permitted them to answer 
it. The prosecution didn't make any objection to it. 


CHAIRMAN O'CONNELL: What was Kirk's answer? 


MR. COAKLEY: He said yes, Fuller and Davis examined the 
gun and made the test shots and they were not able to come to any 
conclusion. So, the police department turned it over to Dr. Kirk, 
turned the gun and the lethal bullets. Now, that thing is just 
simply- I know the motivation, that's quite apparent. This thing 
has been going on for ten years, for three years while the trials 
were going on and again in Marin County it was activated and now 
it's being actively activated again. It's an attack on law en- 
forcement for perfectly obvious reasons. Now, let's take the 
fingerprint evidence. But before I leave ballistics, even before 
the trial started, we all know that a preliminary examination 
takes place. As I Say between the discovery of the wrap and 
the preliminary hearing, the newspapers carried accounts of the 
fact of the inconclusive result. Then at the preliminary hearirg 
witnesses testified to exactly what was there at the scene of the 
crime at the time it was discovered. The bodies on the floor, the 
lethal bullets, the cartridge cases, the very cash boxes that they 
complain they didn't know anything about, were put in evidence in 
pictures at the preliminary hearing. I have the picture here some 
place. Photograph of those cash boxes that they claimed later, 
and they now claim the district attorney's office and the police 
suppressed. Pictures of it, and these people testified at the 
preliminary hearing months before in December, 1949 and January, 
1950, and the first trial tcok place in May of 1950. And all 
through that first trial there were references to the ballistics 
of Fuller and Davis and to the fingerprint evidence. I can show 
you the express testimony in the reporter's transcript which went 
up to the Supreme Court on appeal in which not only Mr. Edises but 
Mr. Truehaft referred to it themselves and talked about it. And 

I can show you Mr. Edises! argument where he argued the thing to 
the jury. Then he comes in here and says he didn't know anything 
about it until both sides had rested, until six days after the 
case was over. Now,-- 





CHAIRMAN O'CONNELL: May I, Mr. Coakley, go back to this 
ballistics evidence again? I notice in the Fact Sheet that at one 
point, I am quoting, it says "Fuller, Davis and Harper of Pasadena-- 


MR. COAKLEY: Harper. Harper is a man, he's a private 
eye down in Pasadena-- 


CHAIRMAN O'CONNELL: All right, "Fuller, Davis, and Harper, 
testified that the Kirk photographs had been doctored in such 
fashion as to render them not only worthless but misleading.' Is 
that a true statement? 


MR. COAKLEY: I don't know. I don't know whether it is or 
not. I wasn't down there. I didn't try the case myself. I only 
know what Mr. Dayton and Mr. Cooper said and Mr. Kirk told me about 
it. When you're making a ballistic comparison, you do it through 
a microscope and you have to have a very strong light and turn it 
around. Then to take photographs of that is rather a difficult 
thing. And Kirk testified, he admitted that he didn't have the 
type of photographic equipment to take the pictures through the 
eyes of the microscope, this comparison microscope, and to show 
the separation between the two builets which he was trying to com- 
pare. He made certain remarks there for the purposes of illustra- 
tion to hte jury, that's the way I understand it, at any rate. Now, 
let's get down here, ballistics, in several places. The reference 
to Mr. Edises' entire cross-examination of Kirk in which Mr, Edises 
himself interrogated Kirk about the criminalistic evidence is on 
page 606, line 4, to page 607, line 4. Now, the preliminary examina- 
tion transcript and exhibits in that case will Show the photographs 
and there was testimony in respect to the criminalistic evidence 
and that the evidence was safely handled and turned over to Fuller 
and Davis shortly after the crime was discovered. It's right in 
there for any lawyer to pursue if you wanted to. 


Now, there is another thing there that is quite .pertinent. 
Orn yes, after the, during the defense part of the trial, now this 
is obviously before both sides are rested, Mr. Edises and Mr. 
Truehaft, had a conference with Fuller and Davis in which they 
discussed the facts of the case and ice that conference they, the 
defense counsel, put Fuller and Davis on the witness stand as de- 
fense witnesses and asked them about the ballistics. Apparently 
they didn't see fit to ask them about the fingerprint evidence be- 
cause there wasn't any significance to that. It was the theory of 
the prosecution all along that Newson wore gloves, same as he did, 
he wore gloves at the robbery of the Housing Authority, as he said, 
so he wouldn't leave any finger prints, and that was the theory of 
the prosecution in the murder cases, and we didn't expect to find 
his fingerprints. As a matter of fact, every possible finger print 
of anybody who might have kandled those things was taken and check- 
ed out and there wasn't enough. As a matter of fact of what was of 
a finger print that the F.B.I. said there wasn't enough to classify 
them and they couldn't make a comparison with their single finger 


index. 





CHAIRMAN O'CONNELL: Fuller and Davis, you say, testified 
for the defense? 


MR. COAKLEY: Testified as witnesses for the defense, yes. 


CHAIRMAN O'CONNELL: Was that after both sides ‘.uli rested? 
The case was re-opened-- 


MR. COAKLEY: No, No, No, No. No, it was not re-opened. 
It was while the case for the defense was going on. 


Now, furthermore, defense counsel had a conference with 
Fuller and Davis at the Oakland City Hall and the next day Fuller 
and Davis were down at Court early and they talked to them again, 
for at least an hour before they put them on the witness stand. 
And yet, during the argument on the motion for a new trial, it was 
obviously for propaganda purposes. It's just typical of a lot of 
other things that they did, they make this point, district attorney, 
police suppressing evidence and so on, for the benefit of the 
people who are sitting in the court room who incidentally, were 
loaded up every day with friends of the defendant. Judge Quayle 
on that argument on motion for a new trial called them on it, said to 
the, "Why Mr. Truehaft, how can you say that? I personally walked 
in and out of my chambers to get something from the clerk and so 
forth and I saw you and Mr. Edises talking to Fuller and Davis for 
at least an hour before they went on the witness stand. Now, how 
can you come here and argue that you didn't know anything about 
fingerprint evidence or the ballistics? And how can you say that . 
when Mr. Dayton had pointed out that Lt. Haynes, who preserved the 
scene of the crime and who picked up the bullets and the cartridge 
cases and the cash boxes, he testified to all that in detail and 
was cross-examined about it early in the trial." So, Fuller in 
his direct examinations as a defense witness in the first murder 
trial under questioning by defense counsel testified concerning 
the alleged fingerprint evidence in question and as indicated by 
Judge Quayle during the argument on the motion for a new trial, 
there was no evidence to show that said fingerprint evidence had 
any probative value or significance in relation to the murders, 
a fact which Mr. Truehaft admitted during the argument on his un- 
successful motion for new trial. Whereupon being challenged by 
Judge Quayle, he, Mr. Truehaft, facetiously remarked that the 
fingerprints quote "might have been those of any one of 100 thou- 
snc people." unquote. Reporters transcript on appeal, volume 6, 
page 1433, lines 5 to 14, thus conceding that his argument con- 
cerning the fingerprint evidence and the alleged suppression there- 
of was utterly without merit. 


Pardon me, if I'm getting a little worked up but I've 

Stood this for ten years, this abuse, this castigation, and why 
Juioe Quayle didn't throw them in jail for contempt of court, why 
he didn't call it to the Bar Association, I will never know. But, 
I have right here the official file of the county clerk's office 
of Alameda County showing the kind of things they did. These 
petitions with about 3,000 names on the, starting out "Frame-up 
Ballistics Test, we, the undersigned believe that 18 year old 





Jerry Newson was unjustly framed on the charge of committing the 
drugstore murders, the so-called evidence produced by the prosecu- 
tion consists of frame-up ballistics test exposed and repudiated 

by the police from the stool pigeon testimony of a San Quentin 
convict"and so on and so on, "confession wrung by illegal police***" 
and so on. Return to East Bay Civil Rights Congress, which every- 
body knows is a militant legal arm of the Communist party in the 
United States and which Mr. Edises and Mr. Grossman represented 
from its inception and represented at this time. And look at this, 
I'd just like you to see something. This kind of material was sent 
to Judge Quayle while he was considering the motion for new trial 
and before sentence, together with all kinds of telegrams and we 
have it like that. But this is the payoff, after he had sentenced 
Newson to the gas chamber on two murders, here is the press release 
which Decca Truehaft sent to the papers. Let me read it for the 
record. "East Bay Civil Rights Congress, 1740 University Avenue, 
Berkeley, California, June 2, 1950. For Immediate Release. Civil 
Rights Congress today charged that Judge Quayle's action in re- 
fusing a new trial for Jerry Newson brings southern justice for 

the Negi-c people right into Alameda County. The Judge had decreed 
this legal lynching of Newson despite the protests of thousands 

of Alameda County citizens," said Mrs. Decca Truehaft, Executive 
Secretary of the Congress. "Over 2500 people have petitioned 

Judge Quayle to grant a new trial over the past few days. Civil 
Rights Congress pledges to continue this fight until the Jerry 
Newson frame-up is smashed," 


That's the kind of thing. As long as I'm talking about 
the- I get off the track, but I want to show you, he made something 
about, he said something here today which amused me a bit, what is 
it, fundamental fairness. While, before the first murder trial, 
during the first murder trial and between and during the other 
trials, this is the type of thing which was found around in and 
around the Court House while the trial was in session, this is the 
kind of thing that was left at the doors of people in areas where 
jurors lived and some of these people sent it in to us. Frame-up, 
and all that sort of thing and the East Bay Civil Rights Congress 
of which Mrs. Decca Truehaft at the time was the Executive Secre- 
tary and counsel for the defendant were the attorneys. How would 
you gentlemen like to be trying a case against somebody else and 
have the attorney on the other side resort to things like that in 
a jury trial? Is that fundamental fairness, I ask you? I say it's 
flagrant contempt of court. I say it is absolutely unethical, and 
if I'd have known about this or had the time to do something about 
it at the time I think I should have called it to the attention of 
the Bar Association, and so should Judge Quayle. But he's too 
kindly a man. He just simply had his clerk file this certificate, 
that he had received it in the mail. Fundamental fairness. We 
know why they did it. It was the most obvious piece of despicable, 
unethical, unfair, Communist propaganda that I have ever seen. And 
I think it's proper to talk about motivation at this point. Now, 

I get back to this Fact Sheet. They did the same thing only worse, 
before the trial, the murder trial and in between the trials, and 
they did it again in January. Incidentally, someplace here. Now, 





this Fact Sheet which you gentlemen received, they tried their very 
best to get get it in all the newspapers, but only one newspaper, 
it has come to my attention, would take it. This happens to be a 
current newspaper, CALIFORNIA VOICE, with wide circulation, in 

San Francisco and Oakland. This legalized lynching, story of 

Jerry Newson, and so on. This is a verbatim reproduction of the 
Fact Sheet which you gentlemen have. Now,-- 


CHAIRMAN O'CONNELL: Let the record show that the edition 
of THE CALIFORNIA VOICE, which has been handed me is that of April 
22, 1960. 


MR. COAKLEY: By the way, I see a picture of Mr. Rumford 
on there, who I consider one of my closest friends. I called him 
up about this. And, he said "Well, now Frank", he says, "Mr. Daly 
owns that paper, is a good Republican and I'm a Democrat, but", he 
says, "I think Mr. Daly's a good man. I don't understand how that 

got in there." You see there's no name on there, the author's 
name is not on there. So I think Mr. Rumford talked to Mr. Daly 
and I talked to Mr. Daly myself and after I showed him these things 
which I've shown you here and he realized the picture of the other 
two installments which the paper said were going to come out, the 
rest of the Fact Sheet didn't appear. 


CHAIRMAN O'CONNELL: Mr. Coakley, you have pointed out in 
your opinion at least some of the allegations made in this Fact 


Sheet are libelous as to you personally. You have indicated that 
you consider the activities of the defense counsel in the Newson 
case to have been unethical and contemptuous. You're the District - 
Attorney. You have it within your power to attempt to bring an 
information, or secure an indictment against anybody who has 
committed in your opinion a crime. You have the right of every 
citizen, every person, to seek civil redress in the courts. Why 
don't you do so? Why haven't you done so? 


MR. COAKLEY: Well, I guess we have to do first things 
first. We're never overstaffed. We have robberies, murders, nar- 
cotics, rapes and all those things, which are coming through all 
the time. We have to do, and I do also all the civil work like 
the county counsel does in some counties. I do all the prosecution 
work for the cities, of city ordinances, and there’s quite a wide 
variety of work, and, as you know, I do quite a lot of work in the 
legislative area for the district attorneys and peace officers. 
And, I frankly, at the time I probably didn't realize how bad this 
was. I took a look at this thing after this Dellow fellow has his 
picture in the paper, and I went into it myself and then I realized 
that probably Judge Quayle and I should have done something at the 
time. But you don't always do everything that you should do. But 
I'll tell you this, I'm going to do something about it now. I'm 
going to call it to the attention of the Bar Association. I've 
already talked to the President of the Alameda County Bar about it. 
Whether or not, a libel action, libel is a misdemeanor, you try it 
in Municipal Court, you have some idea, you don't get the type of 





trial in Municipal Courts that you do in a Superior Court. You 
know that, and what would happen, I don't know, but I'll give 
further thought to that toc. 


CHAIRMAN O'CONNELL: Mr. Petris has a question. 


ASSEMBLYMAN PETRIS: Mr. Coakley, actually isn't part of 
your decision not to do anything due to what you may regard as an 
occupational hazard. Aren't all D. A.'s subjected to a certain 
amount of zealousness and you probably figure it's not a good publi 
policy to start prosecuting fellow counsel in your own county. 
You'd get more complaints from cthers if you tried it, I suppose, 
wouldn't you? 


MR. COAKLEY: That's right, that's right, that's right. 
You know the burden that the prosecution has, Mr. Petris, to 
prove beyond all reasonable doubt and all that. Libel is a very 
difficult thing to prove anyway. I think it's the duty of the 
Bar Association. I frankly, as I see this here, I don't know why the 


Judge didn't have a contempt oe at the time. But anyway, 
but 
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it is an occupational hazard toa extent, Mr. Petris, 
certainly that occupational hazard ‘doe! > gO anywhere near as 
aS what this has gone. 

ASSEMBLYMAN Ff ; i mentioned the point because 
I imagine up and down the state rithout going into the merits of 
this particular controversy. up a the states, many D.A.'S 
are probably tempted from time to time “eo throw the book at 
fellow counsel but in reviewing the situation 1 would imagine they - 
would feel that it's one of those things that really has to be over- 
looked in the interests of refraining from doing things which 
appear to be taking advantage of fellow counsel. That's what I'm 
talking about; as a matter of the public image if not the public 
policy. I imagine that other District Attorneys have been in 
fairly similar situations in the past and may have considered it 
and they figure it's probably better in the long run for the ad- 
ministration of justice not to go inte criminal prosecutions on 


these things 


MR. COAKLEY: That's right. pecially ina thing like 
this. That's right, I can agree with you, t I don't think it's 
open season for libel on district attorneys and judges and other 
public officials. Ceéertainly, counsel who are members of the court 
so to speak should not resort to these things. That was libelous 
as far as Judge Quayle was concerned and the implications of the 
Fact Sheet that evidence was suppressed and that the fellow was 
illegally convicted and everything like that, gosh sakes. And the 
things that went on in that case are absolutely unbelievable. It's 


just awful. 


Well, 1&1 get back to what I'm ng about here, 
the BLS CEOO suppre mn of evidence. Now, in of the incon- 
trovertible proof ontained in the reporter! script showing 
ba 
0 n 


OV S 
at before and duri the first srial Mr. Edi ee Truehaft 





were admittedly fully aware of the fact that Fuller and Davis had 
processed the ballistic evidence and had dusted cash boxes at the 
scene of the crime for fingerprints with insignificant results 

and inconclusive results and that Mr. Edises in his argument in 
the first trial referred to the fact that he knew about the incon- 
clusive character of Fuller and Davis- and in his cross-examination 
of Kirk they still, in their motion for new trial, made that point, 
and Judge Quayle again challenged them and it is as follows, quote: 
"Counsel, I am not impressed with that point because of the fact 
that under my own observation in this courtroom I saw that you and 
your associate counsel had the opportunity to question and discuss 
this matter with the two police cfficers in charge without any 
limitation or surveillence and this affidavit at least indicates 
that you were made aware in the interview of the previous evening 
of the existence of latent fingerprints." They were aware of it 
long before that as far as that goes. "And you were at liberty 

to pursue questioning either on the stand or as the circumstances 
indicated, off the stand. MR. TRUEHAFT: Your Honor, this adds 
nothing becau ise we were aware that fingerprints and other tests 
were made at the time as the prosecution says, that Lt. Inspec- 
tor Haynes testified earlier in the trial." 


Now, how in the world can they come here in this Fact 
Sheet and say that six days after the trial was over they learned it 
for the first time? The reporter's transerips proves without the 
peradventure of a doubt that these allegations here of suppression 


of evidence are false. Now, let us get to Mr. Dellow. Mr. Dellow 
said in an affidavit which they filed, one of those unsigned things 
which isn't sworn to, that he had taiked to Mr. Folger Emerson, 
vhat he drove by the drugstore the night of the murder with his 
wife, that he got out, that he went to go in, and the door was 
locked, and ke saw three people in the drugstore. That he saw the 
pharmacist, and the little Marjorie Wilson and a colored man. He 
says that he talked to his wife about it after he saw the picture 
Newson in paper, after he was arrested a few days after the 
murders. And “he told his wife, that this is not the man I saw in 
the drugstore. Then ke saic in his effidavit that he saw Mr. Emerson 
two weeks later at his Masonic Lodge in Oakland, and told Mr. Emerson 
about it, and Mr. Emerson told him, "We have the right man, but if 
you want to go and talk to Dayton about it, he's going to handle 
the case." So Dellow says he went and talked to Dayton at the 
Oakland City Hall Office and that Mr. Dayton told him to go to the 
police department and have a lineup, and that they had a lineup and 
he told them that Newson was not the man. All these things. So, we 
got ahold of that affidavit. They never extend the courtesy of 
serving papers on us in things like this. They served it on the 
Adult Authority as the law resuired. But we got one and then we 
analyzed. We made an investigation cf Mr. Dellow. 


The woman who was his wife at 1at time and whom he said 
was with him when he drove by the drugstore and that he got out, 
She's got an affidavit. nave it right here. This is in the***, 
He didn't even get out of the automobile That's her affidavit. 
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She says a lot of other things about him to, about Dellow that I 
won't go into. Now, Folger Emerson says he has absolutely no 
recollection of any conversation with Dellow. Captain Severin, 

who is a member of the Masonic Lodge that was mentioned, checked 
that out, and Dellow was not even a member of the Lodge at the time, 
and wasn't a member for quite a while thereafter; wasn't a member 
at the time he said he had the conversation *** Dayton has made an 
affidavit that he never heard of Dellow, didn't know him, never had 
any conversation with him. The Police Department have searched their 
files from stem to stern as we have, and there is not one mention 

of Dellow any place in any of the files. Also, the police inspec- 
tors on the case, the two inspectors on the case have made. affi- 
davits and they never heard of Dellow. This lineup thing never 
occured. Now, in addition to that, this of course, they put that in 
to try to make it appear that Newson is innocent. But, Mr. Truehaft 
inadvertently in a conversation with Dr. Kirk after the case had 
been dismissed told Dr. Kirk that he knew that Newson was guilty 

of the murders and Kirk has made that affidavit and that's on re- 
cord in the Marin County proceeding. 


Now, and incidentally, Dellow wrote me a letter after 
that hearing over in Marin County because he sat through it, he 
sat back there. They didn't put him on the stand. They called me 
to the stand and tried to badger me with questions of their various 
kinds and Mr. Dellow wrote me a letter and he had this to say among 
other things, "I wish to personally write to you and apologize for 


the newspaper stories that were printed all out of proportion to my 
Signed statement, and also to explain to you how Mr. Newson's 
attorneys evidently saw to it that the press was ill-informed. 
Newson's attorneys worded my statement to suit their own desires, 
and gave out statements to the press because I never talked to any- 
one connected with the newspapers. I feel deeply hurt that the 
newspapers attacked Mr. Emerson, Mr. Dayton and yourself. I at no 
time said or even thought that Jerry Newson was innocent and after 
hearing you in court yesterday I am sure that you are very sincere 
in your belief that he is a guilty man. That being the case even 
jail for life is too good for him." But, incidentally, and here's 
the clincher on the thing, even if Dellow or anybody else had gone 
by the drugstore just after it had been locked, and if they had 
seen the two employees and another man there, that wouldn't have 
proved that Newson didn't do the killing because we know it is 
common knowledge that stores like that, comes time to close, 
Saturday night, 9 o'clock is closing time, they will close the 
door, they will lock the door. Maybe there are some unserved pa- 
trons still there being waited on, so they will take care of them 
and let them out before they count the receipts, the day's receipts. 
So even if Dellow was telling the truth, it wouldn't be suppression 
of evidence, it wouldn't prove anything. But the affidavits show 
that he wasn't. 


Now Emerson is a judge, Mr. Petris knows him, he's a 
fine fillow and Mr. Dayton is United States Attorney in San Francisco, 
and I am in the Court House all the time and Mr. Cooper's in town, 
they know where to find him. Did they go around and ask Judge 
Emerson or Mr. Dayton or Mr. Cooper or myself about this? No, 
they didn't. They did not. They just got that statement, that un- 
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signed statement of Dellow and filed it over there in Marin County, 
along with a thing they call a memorandum to supplement it, unsworn 
to, in which they go into some more of this sort of thing, that 

they do here in the Fact Sheet. Now, I just want to say one other 
thing. I believe in free speech just as much as anybody else does. 
I've been practicing law for 37 years and most of that time I was 

in the District Attorney's office. I was in private practice too. 
And, incidentally, of the of hundreds of cases that I tried and 

many of them went up on appeal and they were tough cases and had 

the very best counsel, never once has an appellate tribunal ever 
said anything about my being unfair. Never once was one of those 
cases reversed. I never had a case reversed, in all the time that I 
tried, and some of them were tough ones. They never said that our 
office has ever been wnfair or unethical in any way. We have a very 
fine reputation and that's why I'm here today fighting for it. I'm 
not going to stand still and let two representatives of the East Bay 
Civil Rights Congress who have been fanatically active with their 
partner Grossman for years in the Communist cause, come here in this 
Fact Sheet or any other way and tear down the reputation of that 
good office, and that's just what they're trying to do. The great 
Justice Holmes said one time, "Free speech does not entitle people to 
yell fire in a crowded theater." And it doesn't entitle lawyers 

to resort to libel and calumny and lying and false representation 
about judges and prosecutors and police, whether they're doing it 
for the ulterior purpose of communist propaganda or not. 


CHAIRMAN O'CONNELL: JI had assumed that they were doing it 
for the purpose of getting Jerry Newson out of jail, but I don't 
know -- 


MR. COAKLEY: Is this type of thing thrown around the 
Court House and distributed around to people's houses? And, after 
that kind of press release about Judge Quayle, bringing southern 
justice and legal lynching- Does that get him out of jail? Let me 
tell you something, Mr. Justice Jackson who was the late Justice 
Jackson of the United States Supreme Court at one time was testi- 
fying in 1951, not too long before he died before the Welfare 
Committee, Labor and Welfare Committee, United States Senate, of 
which Mr. Humphreys was chairman, and Mr. Jackson had something 
kind of pertinent to say. He said, "This is my morning stock of 
telegrams. The first is a collection all worded exactly alike 
giving no address all delivered to the telegraph company at the 
Same time. Several of them arrived at 2:45 A.M. this morning and 
the rest of them at 2:44 A.M. They are exactly in the same words. 
Of course, gestures of that kind have no effect. SENATOR NEELEY: 
Do you refer to a case pending, do they refer to a case pending in 
your court? MR. JUSTICE JACKSON: Yes, they refer to a case that 
I am hearing this afternoon. It is a communist case and we always 
expect that kind of a drive whenever any case comes up in which 
the communist group is interested. As a matter of fact, cases in 
which we do not know they were interested, they identify by getting 
busy. It is the only organized group in the country that has ever 
made any effort to conduct campaigns against the judiciary, to my 

















knowledge. SENATOR HUMPHREY: Would it be fair to say that this 

is just another indication of their lack of respect for the insti- 
tutions of representative government? The institutions of a society 
based upon law. MR. JUSTICE JACKSON: I do not know whether it is 
lack of respect or just plain ignorance when they send telegrams. 
These are numbered, by the way, right straight through and apparent- 
ly delivered in this form. Now, when they send that sort of tele- 
gram they must be very ignorant of the effect on a person who re- 
ceives them otherwise, they would at least arrange for more diver- 
sity. It is not even clever. It is the stupidest kind of tactics 
and probably lack of respect but it is a lack of ordinary intelli- 
gence. SENATOR HUMPHREY: It is amazing how the communist interna- 
tional movement can apparently be successful in their propaganda 
abroad and yet so stupid at home." 


I think that is very, very appropriate at this point. 
Now, I'm not going to take up any more time but I have prepared a 
letter which I had worked on late last night and I got it out, that 
is I got it mimeographed so I'd have enough for the members of the 
committee, which is just in the nature of a rebuttal, a reply. It 
is designed primarily as a reply to the Fact Sheet. It is kind of 
lengthy. It is longer than I would like. And as one wise man once 
said, "If I had more time I could make it shorter." But I didn't 
have enough time. But I have it here for the record, for your re- 
cord. And as I say, it is a complete answer in detail to the Fact 
Sheet which you gentlemen have. 


CHAIRMAN O'CONNELL: Do you also have copies of your 1953 
letter to the Adult Authority, that ten page letter? ; 


MR. COAKLEY: Yes, I have only one copy here which is - 
Oh, this, by the way- I might as well leave this here too. This is 
a complete answer to the statement in their Fact Sheet that the 
District Attorney and that I suppressed Dellow's testimony, and 
that Judge Emerson suppressed it and so forth. These are the affi- 
davits which were filed over there in Marin County. I'm sorry we 
don't have a better copy but I'll leave it with you. And it has 
the form of the notice of hearing, has my letter, it has the state- 
ment of District Attorney and Judge Tyrrell, John Cooper in the 
robbery case, you see. I'll leave that for you here. Now, in this 
letter which you have, you notice that I put in there the motiva- 
tion. I think that's important. Because the law contemplates any 
witness who takes the stand - You can examine the witness as to his 
interest or motive. So, I put motivation in here, paid quite a bit 
of attention to it because I think it is very significant, because 
this type of thing which appear in that Fact Sheet which you folks 
have, it took place in January and it's still going on. It took 
place for three years while the cases were being tried. Now, as 
far as the law is concerned at the end of it - you'll see it is in 
phases; motivation, recorded facts showing falsity of Fact Sheet, 
legal aspects of the subject of criteria. Now, I haven't hit that 
very hard and I'm not going to bore you with that but there is a 
recent case People vs. Harmon, just came down which I think your 


















committee should have and it provides that a, 
syllabus a thing which-- 


I'm reading from the 





CHAIRMAN O'CONNELL: What's the citation, Mr. Coakley? 


MR. COAKLEY: It's 54 ADVANCED CALIFORNIA REPORTS, Page 1, 
it came down just recently. 


CHAIRMAN O'CONNELL: People vs Hansen? 
MR. COAKLEY: People vs Harmon. HARMON, I'm going to 


not to just depend on syllabus. But in the interests of time I'm 
going to do it myself. "A defendant sentenced to imprisonment in a 
state prison for not less than 5 years," (that's the situation here) 
"is under a life sentence unless and until the Adult Authority sees 
fit to relieve him of the life sentence by limiting (under the In- 
determinate Sentence Law) the punishing to imprisonment for a span 
of years. In the case of a life-term convict whom the Authority 
does not believe merits a lesser term it may and customarily does, 
act by simply refraining from fixing his term at a span of years." 
And that was a case where it was very important because this man 
was a, was in prison, and he committed a violation of Section 213 
of the Penal Code, assault on another prisoner, and of course, that 
is a- and he contended that he wasn't a life termer. But the Adult 
Authority had never fixed his term and they said but that's the law, 
they don't have to fix his term. If they don't fix it, it's for 
life. Now, I submit in this case that entirely aside from the Fact 
Sheet and after all we shouldn't hold the derelictions of counsel 
against the defendant. But considering the case of Newson, the 
robbery case on its merits, I say from the standpoint of his state 
of mind in that offense, subjectively, he was a killer. The Proba- 
tion Office will show that he is the type of person when he wants 
some money he just goes out and commits a robbery. 


CHAIRMAN O'CONNELL: Well, he hasn't had any opportunity 
to do that for ten years now. 


MR. COAKLEY: No, he hasn't. That's for sure. But I'm 
telling you and I'm going to conclude with this, and I'm absolutely 
telling the truth. I talked to Newson on two occasions, one night 
two or three nights after he'd been arrested and I talked to him the 
next morning. He sat right across my desk. I had a stenographer 
there so that every word, the girl is there to take everything down 
from start to finish so that nobody can say that there was any 





softening up process ahead of time. We have a policy in that respect. 


There was only one other person in the room and that was either Mr. 
Bridges or Buchanan, a young colored officer who knew Newson. 
That's all that was there. And the conversation was in a conversa- 
tional tone. It was quiet. The first took about an hour and the 
other took a little more than an hour. Copies of that were intro- 
duced in the trial. Now, after I got through talking to Newson,I 











said to people in my office, I said, "I've been in this business 

a long time." And, at that point, 1949, I guess 20 years before 
World War II, two more, 22 years up to that point, and a lot of 
law enforcement in the Navy in between. I said, "That's the only 
man in all my experience that I wouldn't like to run into in a 
dark alley." He is a cold-blooded killer. There is no doubt about 
it. And unless he's changed somebody will get it again if he gets 
out. Now, I'm not fooling. That's all I have to say. 













ASSEMBLYMAN PETRIS: I told you he'd be able to take 
care of himself. 









CHAIRMAN O'CONNELL: He's done that. 








ASSEMBLYMAN PETRIS: Not you. I told Mr. Allen that. 





MR. COAKLEY: Sorry, if I got a little worked up but 
Nick (Mr. Petris) knows me and I like to think we have a good repu- 
tation. We have a fine office and I want tc keep it that way. 
And it has hurt me. It has cut me to the core all these years 
I stood still for it. I didn't come out swinging about it at all. 
I didn't even do it very much over there at Marin County at the 
time. Although when I was on the stand I did get a little worked 
up. But I stuck to the facts of the case and the question of his 
guilt or innocence. But, when I saw this Fatt Sheet I don't mind 
saying I got worked up about it and I was workea up today, but I 
think I'm justified. 

























CHAIRMAN O'CONNELL: Well, we didn't intend really to 
go into the pros and cons of the Newson case. It came up by way 
of illustrating something and then we got into quite a donnybrook 
here but perhaps it's all for the best that you and Mr. Edises 
have had an opportunity to air your opinions on this rather con- 
troversial matter. Mr. Petris has another question. 


ASSEMBLYMAN PETRIS: You've already answered the chair- 
man's question as to whether you thought it would be a good idea 
to change this procedure regarding copies to counsel. Do you have 
any suggestions to make to the committee regarding the Indeterminate 
Sentence Law itself and any other aspect of it? 


MR. COAKLEY: Mr. Petris, frankly, I don't know too much 
about how, what the factors are that control over there in the 
Adult Authority, although I have been there on one occasion and 
saw how they operate. . know they have a big file. Each prisoner 
goes to the psychiatry department, the psychology department 
doctors, and they have quite a file on it. But, how much further, 
I've never made a study of that aspect. I've been so busy trying 
to do what I'm supposed to do that I haven't had time to do ‘the 
things that are somewhat extracurricular. But I do think this, I 
mentioned it a little bit here. I think, as Professor Wechsler 
from Columbia University, who has worked as I say for years on this 
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model Penal Code, says, "Not enough consideration is given to 
the state of mind of a defendant, of a prisoner. His attitude, 

his attitude toward his fellow men and his, what kind of a risk 

he would be on rehabilitation. A man, whe as I said before, points 
a gun at you with intent to kill you, and you don't die, or he 
misses, he doesn't get very much if he misses, probably sometimes 
not even a prosecution. The result counts too much, but he's just 
as bad as the man who has a good aim and you die. Now, I think if 
anything can be done about measuring that type, that aspect of the 
thing, it ought to be done, and Professor Wechsler thinks so, too. 
I don't know how you're going to do it -- 











CHAIRMAN O'CONNELL: Well, the Adult Authority probably 
considers such a factor as the thwarted attempt when it considers 
whether a man can safely be returned to society. I would think 
that that would be something that they might consider, where the 
courts might not be able to -- The court can't convict a man 
of first degree murder when no one has --+ 












MR. COAKLEY: That's right, that's right. But the man 
may be just as much a menace who misses. But here is another 
thing. I have a couple of other ideas. It might be. The courts 
could probably do it now if it were spelled out in the Penal Code 
it might help out, if they had a proceeding similar to what they 
have in the military and the military code, whereby after a man 
pleads guilty or after he is tried, but more particularly where 
he pleads guilty, they could have a separate proceeding where they 
put witnesses on in mitigation for clemency and/or in aggravation 
if the prosecution wanted to do it. Now, this psychology of the 
thing and the defense lawyers tell me, sometime they don't want to 
plead a man guilty because the family and the friends think they're 
not doing anything for them. They might be doing a lot for them. 
Maybe that's the best thing under the circumstances to do. But 
because he gets up and pleads guilty and is sentenced, the family 
doesn't think he's (the attorney) is earning his money. But if 
they had some kind of a separate and independent proceeding whereby 
after the plea of guilty or after the trial, the verdict, they 
could have a separate hearing where witnesses would testify as to 
mitigation or aggravation. The family wouid get a chance to get up 
and say what a nice boy he is and so ferth, which is all right. 

I like to get both sides of the question. 

























CHAIRMAN O'CONNELL: I think in capital cases -- 


MR. COAKLEY: Yes, we have a case 


going now. They have 
a separate trial now for that. But that's only 


in a capital case. 


CHAIRMAN O'CONNELL: Well, I suppose we would have to 
consider the additional workload thet that would add. If you just 
provided for all public offenses you'd have to do this in misde- 
meanor cases as well as felonies. 


Mk. COAKLEY: Weil, I suppose so. It would be 








impractical. 














CHAIRMAN O'CONNELL: It might be. I don't know. 
We're glad to have it in the record however. 






MR. COAKLEY: They have now, of course, the opportunity 
to give it to the Probation Officer and the Judge gets the benefit 
of all that but it isn't so dramatic, it isn't so graphic, as if 
they actually testified and the family sitting back there heard 
the witnesses saying things favorable to the accused. 









CHAIRMAN O'CONNELL: All right. Thank you very much, 
Mr. Coakley. Mr. Edises, we haven't got very much time, but if 
you'd like to say something and then perhaps supplement it in a 
communication addressed to the committee later on, why we'll 
afford you that opportunity. 











MR. EDISES: Well, I would like to say just a few words, 
briefly. Won't take up very much time. I think the committee can 
see why Mr. Coakley is very seldom chalienged. Mr. Coakley retorts 
to any kind of a challenge with this kind of a vicious, personal 
attack on one's motivation, one's alleged affiliations, and so forth 
and so on. I only want to say that I've been home all these years, 
been in my office every day. Anybody who wanted to charge me with 
misconduct before the Bar Association had a perfect right to do so. 
I've been available. Anybody who wanted to charge me with perjury, 
or contempt of court or anything else, has had an opportunity to do 
so. I've been around. I haven't concealed myself in any way. I 
might say also that in my 27 years of law practice I have never 
been disciplined in any way. I have never received sc much as a 
reprimand from the Bar Association or from the Court. And I will 
stack my reputation at the Bar against Coakley's any day in the 
year. So much for that. 























Just a few small points. Reference was made to the 
fingerprints and I think the Fact Sheet alleges that 6 days after 
the end of the first trial, it came to our attention that the 
police criminologists had in their possession a set of finger-~ 
prints lifted from the rifled cash boxes. I believe I'll stand 
on that. And we'll let the record see who was telling the truth 
and who was not. Let me introduce into the record a set of this 
Ghumbprint which I believe is quite legible. I think that it 
would not be too much for Mr. Coakley and the F.B.I. and other 
agencies to perhaps even belatedly, to get together and find out 
whose thumb print that was on the cash box. It seems to me most 
extraordinary in a first degree murder case that a cash box is 
found with a strange fingerprint on it and no serious attempt 
apparently is made to find out who it belongs to. At least we've 
never been able to find out. As far as Mr. Dellow's statement I 
neard nothing in Mr. Coakley's testimony tc indicate that Mr. Del- 
low has gone back one word on his statement. And by the way, it 
was an affidavit, and I submit that rather than loosely hurling 
charges as Mr. Coakley does with such great facility, that he 








follow the crderly processes of law. If Dellow is lying, if 
Dellow is perjuring himself in the affidavit, let him prosecute. 
Again, I say, let him prosecute. As far as Dr. Kirk is 
concerned -- 
















CHAIRMAN O'CONNELL: Excuse me, Mr. Edises, how do you 
explain Mr. Dellow's statement which Mr. Coakley read that he 
didn't believe that, that he, Dellow, did not believe that Newson 
was innocent, that the time he was doing was too good for him, or 
words to that effect? 











MR. EDISES: I don't know, except that Mr. Coakley is 
a persuasive fellow when he gets on the telephone and goes against 
a person like Dellow who probably didn't realize what he was 
getting into when he came forward with that affidavit. But he 
knows now, Coakley saw to that. 















CHAIRMAN O'CONNELL: Are you suggesting that Mr. Coakley 
harrassed him? 











MR. EDISES: I might suggest that Mr. Coakley is a very 
forceful man and quite frightening to some people. Now -=- 






powerful, 








CHAIRMAN O'CONNELL: Obviously not to you though? 























MR. EDISES: Not to me, no. I've lived with this thing 
ever since I ran against Coakley for District Attorney in 1950 on 
the issue of his failure to prosecute pclicemen who were guilty of 
that shameful police brutality that stigmatized the fair name of 
the City of Oakland. I ran against him on that. platform in 1950 
and Coakley never forgets a challenge like that, and he hasn't 
forgotten it to this day. Now, on this statement of Dr. Kirk, 
my partner, Bob Truehaft filed an affidavit in which he makes the 
tollowing simple svatement that is with reference to the allegation 
that Mr. Truehaft said that he knew Newsen was guilty of the 
murders in the drugstore. Quote, "This statement by Professor 
Kirk is an unmitigated lie." Ard more, along the same line; 

Mr. Kirk's visit on that occasion was not a friendly visit to our 
office. He was suing Mr. Truehaft and mvseif, I believe also, 
for $200.00 as an aftermath of the three Newson murder trials in 
which he had appeared as a prosecution witness. He was claiming 
the $200.00 on the erroneous impression that in addition to the 
$1500.00 that he received from Coakley for his testimony he was 
entitled to charge the defense attcrneys for the privilege of 
cross-examining him. Naturally, the Court threw it out. He 
didn't like that. As far as that micrephone episode is concerned, 
I have not heard any statement to the effect that that mike 
which was planted in the cell to overhear Newson's conversation 
was adjusted in such a way that it couldn't take down the conver- 
sations of Newson with his attorneys. As far as I know it was 
one of those undiscriminating mikes that takes down everything 
and it doesn't distinguish between cctnversations of counsel and 
the defendant and other conversations. If I'm wrong on this, I 
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stand willing to be corrected because I'm quite open minded on 
the subject. 


Mr. Coakley turns out to be quite a psychologist. He 
knows all about the subjective reactions of Jerry Newson. I am 
not nearly so competent a psychologist as Mr. Ccakley, but in my 
opinion that robbery was a stupid, clumsy job, which, if it 
showed anything, showed that we were dealing with a person com- 
pletely incapable of the kind of job that was performed at that 
drugstore. I seriously question that that shows any indication 
or that that is a subjective indicaticn which Mr. Coakley believes 
should keep this man in prisor for life. And I doubt that he'll 
find any authority, Professor Wechsler, or anybcdy else, who will 
substantiate him on that particular point. But again, that's a 
matter of opinion. 

As far as these various petitions which he refers to, 
again, I would say that if an attorney sponsored that kind of 
thing during the pendency of a case, if an attorney were actively 
involved in something of that kind, it would probably be a matter 
for discipline. How come they never disciplined us? How come 
they never tried to? He comes in here and by implication he 
charges that I am responsible and that Bob Truechaft is responsible 
for these petitions. That's a serious matter. Why didn't he do 
something about it? He now comes in with a lame explanation of 
why he didn't. But I'm not convinced. 


As far as the petition cf Decca Truekraft is concerned, 
it's a new principle of law to me that a lawyer is responsible 
for what his wife dces, and can be discipliried for what his wife 
does. Decca Truehaft is a very literate person. She's perfectly 
capable of writing her own petitions. She happens to be the 
author of a best-seller right now called DAUGHTERS and REBELS 
which is published by Houghton-Mifflin. Everybody In the room 
ought to read it. It's an excellent dook, witty, entertaining 
and instructive. She's perfectly capable of speaking for herself. 
It's the story of her life in England as the daughter of a 
member of the aristocracy over there and her successful attempts 
to escape from that kind of life. But she's perfectly able to 
speak for herself. She doesn't need Bod cr me to write petitions 
for her and if we were responsible we should have been called to 
account for it instead of coming in ten years later and making 
charges of that kind. 


The only point where I find myseif in agreement with 
Mr. Coakley is in his reference to the way military law handles 
these matters. I have iad some experience, not nearly as much 


as Mr. Coakley, in handling some court martials or courts 
martial, whatever you want tc call them, and I must say that I 
am impressed with that procedure whereby the defense attorney 
comes into the Prosecutor's office, he is given the entire file 
of the case, everything, evidence and everything and said, "Go 
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ahead, look it over, make whatever excerpts you want to, it's 
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yours." This is the way justice, in my opinion, ought to be 
carried out, not as a game in which a clever and shrewd and 
unscrupulous prosecutor tries to see how much he can conceal 

from the defense counsel, with the life or liberty of a defendant 
as the pawn and as the price. That's not justice to my way of 
thinking. So I go along with Coakley there. I say we ought to 
adopt the, a something comparable to the proceedings in the 
military trials, but as an open and fair disclosure, not something 
where the life of a man can depend on their suppressing something 
like this. 


CHAIRMAN O'CONNELL: Are there any other cases? Thank 
you, Mr. Edises. Are there any ... alright Mr. Coakley. 


MR. COAKLEY: He made the statement about my power and 
how powerful I am on the telephone and implied that I got ahold 
of Dellow and that I talked Dellow into writing a letter. I want 
to tell you, right after that hearing over there, as he knows, the 
day, next day I went into the hospital for an operaticn. While 
there, the letter came to the office. No one even to this day 
in my office has talked to Dellow, much less myself, but the letter 
came completely unsolicited. So when he makes a statement like 
that which is so completely irresponsible and we have the docu- 
mentary proof from the official transcript showing that everything 
he said in there abdout suppression of ballistic fingerprint 
evidence, we have the report of the Bar Association, the findings 
of the Bar Association with respect to the microphone incident, 
all of which proved with what the allegations of the Fact Sheet 
are untrue, so that is all I got to say. 


CHAIRMAN O'CONNELL: Thank you sir. Mr. Fitzharris, 
I don't want to get you involved in the question of whether or 
how the Newson case should be handled, but if you would come up, 
there is one gereral question that I would like to put to you. 


If you can, Mr. Fitzharris, will you forget completely 
about the Newson case and express an opinion, if you will, on 
the question of whether Sections 3022 and 3042 of the Penal Code, 
providing for notice to the dstrict attorney and the judge and 
sheriff, should be amended in the manner suggested, that is to 
provide for notice to the counsel of record for the defendant 
for the subject and whether it should also provide that the 
recommendations of all the persons who make these recommendations 
should be exchanged. Do you have any opinion on that? Would it, 
in your opinion, complicate, or is there anything objectionable 
about it from the standpoint of the welfare of the subject? 


MR. FITZHARRIS: No, we are very anxious to have any 
kind of information from any source that will throw some light 
on the man we are dealing with and his personality, his character, 
his history, his antecedents, everything that can be helpful. I 
would make this suggestion, that instead of waiting for a year 
or two or three after the actual conviction or commitment, that 





this may be incorporated in 1203.01 and make it mandatory for the 
defense counsel to submit a statement which would be a part of 
public record, public document in the County Clerk's office, just 
exactly in the same way that the judge and the district attorney are 
required to submit something. Now this is going to, excuse me, may 
I finish? I think I know what you are getting at. But we have this 
terrifically large group of people who plead guilty without counsel 
and we have the poor public defenders to think about - they are 
going to be terrifically overburdened by such a thing. But my re- 
action to it was that there are very, very few people that we see 
whose defense counsel maintains an interest in them three or four 
or five or six years later, unless there is some court action in 


process. 


CHAIRMAN O'CONNELL: Isn't it, referring now to the 
notice that you send out pursuant to 3022 and 3042, is it a common 
thing for all three of the persons named in the sections, that is 
the district attorney, the judge and the sheriff to submit in 
writing a recommendation to you? 


MR. FITZHARRIS: This varies greatly with the judge and 
the administrative procedures set up in various counties. A few 
years ago, I think two or three years ago, some cf the county offi- 
cials in San Francisco, one of the judges and the district attorney 
I believe, came to us and pointed up a problem, and this is even 
more aggravated in Los Angeles where you have 39 many departments 


that the committing judge and maybe the district atterney and the 
officials change, and then the committing judge is transferred to 
another branch, or he is retired or he has passed away or he is 
defeated in election or some other thing, and we are writing letters 
still to these people, so an arrangement was worked out, and it has 
been enforced now for these several years. On the first notice we 
have a little printed notification at the bottom of it which indi- 
cates that if they are particularly interested in this case and want 
to have notices sent to them each year or each time we're about to 
consider it, they should then let us know this and we will flag the 
case so that they can be notified in each instance. So that now 

we are getting, in most instances, only one reaction. Some judges 
have parvacuter interests. One judge, for instance, would never 
fail to reply and dig cut from the county clerk's records and all, 
his previous letter and the details of the case that had anything 

to do with narcotics. Some others have deep feelings akout people 
who are convicted on 6 charges and so on. Most in the larger com- 
munities have very iittle to add and they always say that if they 
do not answer, and many of them just ignore it. Certain sheriff's 
departments have form letters that some clerk types out and in one 
particular instance, they recite, "We do not believe that anybody 
who is convicted under crime of murder, arson, rape," and then they 
add the offense of the one we are Salking about, it may be petty 
with a pricr, "should be released in less than the maximum sentence. 
But it is strictly a form letter and obviously we would pay no 
attention to this kind of eet Then there are cthers that just 
use the blanket form letter that, in every case, and sometimes they 
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reply on the same letter for 5 or 6 people, "We do not believe 

that this man should be released until he has served his maximum 
sentence," and I actually have seen at least 2 cases where the 
judge wrote in saying that he didn't think that the fellow should 
be released at his maximum. The variety of answers that you get to 
these things leaves you no conclusion really. 


CHAIRMAN O'CONNELL: Just one more question. Yo 
yours and I will think of mine. 


ASSEMBLYMAN FRANCIS: I wanted to ask Mr. Fitzharris if 
he is a lawyer. 


MR. FITZHARRIS: No sir. 


ASSEMBLYMAN FRANCIS: Well, I couldn't understand your 
statement that you would make it mandatory for defense counsel to 
make such statements because, according to the reputation which is 
pretty well established, many defense counsels aren't even paid for 
the service they render during the trial, and to have them placed 
on this continuing duty would, I think, be unfair. 


MR. FITZHARRIS: Of course I was making a broad statement 
there because the same would apply, except 2 or 3 or 4 years later - 
and repeated notification in case a fellow who had been several 
times - that we should have to notify all these attorneys cf record 
each time, which would be a considerable burden on them if they did 


answer them at all. 


ASSEMBLYMAN FRANCIS: Isn't the convict:on notice when his 
appearance is going to be made - I mean wouldn't he have some previous 
notice, so is there any restriction on him of communicating with his 
attorney or anyone else on the outside world? 


MR. FITZHARRIS: No, there is no secrecy about it. The 
press is notified; the inmate knows at least 3 or 4 months ahead of 
time; in fact, the night of the initial appearance is determined 
when he is first received in the guidance center, according to a 
policy resolution that we have made, and then if he is heard on one 
occasion and denied, he knows that a year from now - a year from 
this month - whenever the Board will be there, a year from now, 
he will be before the Board and so this is very common knowledge 
and it takes no notixcication. About 2 or 3 months before the 
hearing, the staff at the institution sends him a document of noti- 
fication on which there is space for him to write anything he would 
like to get in writing for our consideration, and so he knows it at 
that time. 


ASSEMBLYMAN FRANCIS: In other werds, he has ample 
opportunity to communicate with his attorney or anyone else, and 
if he doesn't do so it is just a matter that someone who doesn't 
want to help themselves. 
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MR. FITZHARRIS: Many, I shouldn't say many, but some 
do this. They write to their attorney and the attorney faithfully 
writes back and maybe recapitulates what he said, or has something 
else to add, or maybe refers us to his previous letter, or something 


like that. 


ASSEMBLYMAN FRANCIS: Is this information considered by 
the Adult Authority when it's received from the defense attorney? 


MR. FITZHARRIS: Oh, indeed, indeed. 

ASSEMBLYMAN FRANCIS: Thank you very much. 

CHAIRMAN O'CONNELL: I thought of my question now. It 
has to do with the fact that the inmate does not have the right 


of counsel at his hearing. Could you explain why you have this 
provision? 


MR. FITZHARRIS: Well, of course this policy has never 
been discussed since I have been on the Board so I had nothing to 
do with deciding it, but we are not a court of appeal and we are 
not trying to determine guilt or innocence. We are accepting the 
fact that the man was found guilty and we are going on from there. 
About the only thing that we are trying to determine is how guilty. 


CHAIRMAN O'CONNELL: You haven't answered my question. 
You think then that the counsel wouldn't be helpful at this point? 
I mean the attorney for the subject wouldn't necessarily be arguing 
the question of guilt or innocence when the question to be decided 
was really, should he be paroled? He might be able better to argue 
or to point out things about the inmate which would state the case 
for parole better than he could say it himself. 


MR. FITZHARRIS: We welcome such statements in writing 
and we encourage them. But administratively, I suppose in that 
event and if this were provided you would also the *** be true that 
the prosecution might want to have a representative there. 


CHAIRMAN O'CONNELL: I am sure that that would happen. 
I'm not suggesting that this ought to be made statutory or even a 
policy of the Authority. 


MR. FITZHARRIS: We have some 13,000 cases a year repre- 
senting all the counties of California and all types and categories, 
and administratively, I don't possibly see how it could work to take 
the time that it would. Now if there is a report submitted in 
writing, this is certainly used as a piece of information exactly 
in the same sense as the statement of the judge is used. Many times 
we get more significant letters from neighbors and from the family 
doctor and other people who are really in a better position to know 
more about this man's problems, and actually none of those people 
know anything of him since he has been in prison, really, except 
what he tells them. So defense ccunsel leaves him when he is 





convicted, that is, knows no more of him really, and we evaluate 
what has happened to him in terms of change after that. 


CHAIRMAN O'CONNELL: So you think that the point at 
which the defense counsel might be more of use to his client, and 
to the public generally, would be right after the ccnviction? In 
other words, to amend Section 1203.01 in some way, perhaps put in 
permissive language that would tend to make the attorney aware of 
his right to inform the Adult Authority. I suppose that an attorney 
for the defendant just convicted could, at that point, if he wanted 
to, address the Adult Authority then, but provably doesn't do so for 
the reason that there is no fee in it for him, or it doesn't even 
occur to him that he could do this. Perhaps putting it into the 
code would sort of remind him that this is something additional that 


he might do for his client. 


MR. FITZHARRIS: There is an illustration of the value put 
on the defense side. The first section of the first page is devoted 
to a = top section devoted to some census statistics; age, penal 
code number and that type of thing, place of birth, then following 
this is an excerpt from a statement under 1203.01 giving the official 
version of the crime, and then right immediately following this is 
the inmate's version. So that we have his side of it, though ac- 
cording to the way he said it. Now whether the defense counsel could 
express it better, he probably could and certainly we wouldn't have 
to eliminate the inmate's version if we wanted to run the defense | 
counsel's version too. So we are very happy to have all this in- 
formation, in fact, we are anxtous to have it. 


CHAIRMAN O'CONNELL: You have available to you the opinions 
of the Appellate Courts where there has been an appeai. Do you ever 
refer to them when you are considering whether an inmate should be 
paroled or the term of sentence should be fixed? 


MR. FITZHARRIS: I don't think I followed your question. 


CHAIRMAN O'CONNELL: Weli, in certain cases there is 
a recitation of facts in the repcorts. 


MR. FITZHARRIS: Well, you mean read the report on the 
case of the individual before us? 


CHAIRMAN O'CONNELL: Yes. 
MR. FITZHARRIS: No. 


CHAIRMAN O'CONNELL: The opinion of the District Court of 
Appeals or the Supreme Court? 


MR. FITZHARRIS: On the mar who has lost his appeal? 


CHAIRMAN O'CONNELL: Yes. 





MR. FITZHARRIS: Not usually, no. 


CHAIRMAN O'CONNELL: Or if he won it and was in on some 
other charge and the question was, as in the Newson case, what 
weight should be put on the first conviction that was reversed. 
You don't refer to these? 


MR. FITZHARRIS: No, we don't refer to them. 


CHAIRMAN O'CONNELL: How about the trial transcripts? 
Do you ever refer to them? 


MR. FITZHARRIS: Only on rare occasions when there is 
some particular point that we need to know about. We have three 
investigators that are busy all the time on matters of executive 
clemency and investigating executive clemency matters, and investi- 
gating and finding out some of the additional facts. Frequently, 
we need to have a review of the trial transcript or a copy of the 
arresting officer's report, or some sort of thing like that, or 
some interview with some people who were witnesses or who testified, 
to try to clarify something that we want to know that was not 
covered in a report, so they are bringing us additional information 
that was not available. 


CHAIRMAN O'CONNELL: Who serves you as counsel? 
MR. FITZHARRIS: The Attorney General. 


CHAIRMAN O'CONNELL: He also represents the people 
doesn't he? I mean the prosecution, once it has gone beyond the 


trial level. 
MR. FITZHARRIS: Yes. 


CHAIRMAN O'CONNELL: Any further questions now? 
Anything further you want to add, Mr. Fitzharris? 


MR. FITZHARRIS: No sir. 


CHAIRMAN O'CONNELL: Thank you very much. Is there any- 
one else in the audience who would like to make a statement? No, 
no, I think we are beyond that swearing of witness now, if you 
would just identify yourself. 


MR. MATTOX: My name is Joseph Mattox, District Attorney 
of Sonoma County and I have an observation or two to make. By the 
way, I want to say I have no interest absolutely whatsoever in the 


Newson case. 


CHAIRMAN O'CONNELL: That is refreshing. 


MR. MATTOX: But some thoughts have occurred to me that 
I thought perhaps might be helpful to the Committee in considering 
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this question, which, if I understand the purpose of this hearing, 
was the matter of the procedures before the Adult Authority and not 
necessarily any particular case to beat the drums about. 


Now I have been a district attorney for many years and it 
has been my policy in many cases not to charge a man with every 
possible provable offense. You may try a man on one or two or 
three counts, but you don't charge him with everything that you can 
prove, necessarily. But in making the statement to the Adult 
Authority, that information is always passed on. I can see no 
difference in that respect between the type of case of which I am 
speaking and the Newson case. It is simply a statement of fact. 
Now as to this matter of notifying defense counsel, this thought 
occurs to me that it might, as far as the defense is concerned, or 
as far as the prisoner is concerned, turn out to be a two-edged 
sword. The prosecutor, I would hazard to guess, would be much more 
zealous in reporting to the Adult Authority information he may have 
regarding the prisoner, and also information of other offenses of 
which he has knowledge. And further, I certainly would; I think it 
would be a dangerous and undoubtedly impractical and time consumming 
process, should notice of that type develop into anything in the 
nature of a trial on a complete side issue. If it's any kind of a 
controversial matter, it would seem to me to be entirely impractical 
and completely uncalled for if the issue of guilt or innocence has 
already been determined, and as a practical matter, I don't see 
how it would work. It would place an undue burden not only upon 
the Authority, but upon prosecuting officers and all other agencies 
concerned. I think that is about all I had to say. 


CHAIRMAN O'CONNELL: I thank you, Mr. Mattox. 


If there is no one else who wishes to be heard, we will 
stand adjourned. 





